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AN ACT
To repeal section 577.023, RSMo 1994, and sections 577.020 and 577.041, RSMo Supp. 1997,

relating to motor vehicles, and to enact in lieu thereof three new sections relating to the

same subject, with penalty provisions and an emergency clause.

Be it enacted by the General Assembly of the State of Missouri, as follows:

Section A.  Section 577.023, RSMo 1994, and sections 577.020 and 577.041, RSMo Supp.

1997, are repealed and three new sections enacted in lieu thereof, to be known as sections 577.020,

577.023 and 577.041, to read as follows:

577.020.  1.  Any person who operates a motor vehicle upon the public highways of this

state shall be deemed to have given consent to, subject to the provisions of sections 577.020 to

577.041, a chemical test or tests of the person's breath, blood, saliva or urine for the purpose of

determining the alcohol or drug content of the person's blood pursuant to the following

circumstances:

(1)  If the person is arrested for any offense arising out of acts which the arresting officer

had reasonable grounds to believe were committed while the person was driving a motor vehicle

while in an intoxicated or drugged condition[.]; or

(2)  If the person is under the age of twenty-one, has been stopped by a law

enforcement officer, and the law enforcement officer has reasonable grounds to believe

that such person was driving a motor vehicle with a blood alcohol content of two-

hundredths of one percent or more by weight; or

(3)  If the person is under the age of twenty-one, has been stopped by a law



enforcement officer, and the law enforcement officer has reasonable grounds to believe

that such person has committed a violation of the traffic laws of the state, or any

political subdivision of the state, and such officer has reasonable grounds to believe,

after making such stop, that such person has a blood alcohol content of two-hundredths

of one percent or greater; or

(4)  If the person is under the age of twenty-one, has been stopped at a sobriety

checkpoint or road block and the law enforcement officer has reasonable grounds to

believe that such person has a blood alcohol content of two-hundredths of one percent

or greater.

The test shall be administered at the direction of the [arresting] law enforcement officer whenever

the person has been arrested [for the offense] or stopped for any reason.

2.  The implied consent to submit to the chemical tests listed in subsection 1 of this section

shall be limited to not more than two such tests arising from the same arrest, incident or charge.

3.  Chemical analysis of the person's breath, blood, saliva, or urine to be considered valid

pursuant to the provisions of sections 577.020 to 577.041 shall be performed according to methods

approved by the state department of health by licensed medical personnel or by a person

possessing a valid permit issued by the state department of health for this purpose.

4.  The state department of health shall approve satisfactory techniques, devices,

equipment, or methods to be considered valid pursuant to the provisions of sections 577.020 to

577.041 and shall establish standards to ascertain the qualifications and competence of individuals

to conduct analyses and to issue permits which shall be subject to termination or revocation by the

state department of health.

5.  The person tested may have a physician, or a qualified technician, chemist, registered

nurse, or other qualified person at the choosing and expense of the person to be tested, administer

a test in addition to any administered at the direction of a law enforcement officer.  The failure

or inability to obtain an additional test by a person shall not preclude the admission of evidence

relating to the test taken at the direction of a law enforcement officer.

6.  Upon the request of the person who is tested, full information concerning the test shall

be made available to him.

7.  Any person given a chemical test of the person's breath pursuant to subsection 1 of this

section or a field sobriety test may be videotaped during any such test at the direction of the

[arresting] law enforcement officer.  Any such video recording made during the chemical test

pursuant to this subsection or a field sobriety test shall be admissible as evidence at either any

trial of such person for either a violation of any state law or county or municipal ordinance, or any

license revocation or suspension proceeding pursuant to the provisions of chapter 302, RSMo. 

577.023.  1.  For purposes of this section, unless the context clearly indicates otherwise:

(1)  An "intoxication-related traffic offense" is driving while intoxicated, driving with



excessive blood alcohol content, involuntary manslaughter pursuant to subdivision (2) of

subsection 1 of section 565.024, RSMo, assault in the second degree pursuant to

subdivision (4) of subsection 1 of section 565.060, RSMo, assault of a law enforcement

officer in the second degree pursuant to subdivision (3) of subsection 1 of section

565.082, RSMo, or driving under the influence of alcohol or drugs in violation of state law or a

county or municipal ordinance, where the judge in such case was an attorney and the defendant

was represented by or waived the right to an attorney in writing;

(2)  A "persistent offender" is one of the following:

(a)  A person who has pleaded guilty to or has been found guilty of two or more

intoxication-related traffic offenses, where such two or more offenses occurred within ten years

of the occurrence of the intoxication-related traffic offense for which the person is charged;

(b)  A person who has pleaded guilty to or has been found guilty of involuntary

manslaughter pursuant to subsection 1 of section 565.024, RSMo, assault in the second

degree pursuant to subdivision (4) of subsection 1 of section 565.060, RSMo, assault of

a law enforcement officer in the second degree pursuant to subdivision (3) of subsection

1 of section 565.082, RSMo; and

(3)  A "prior offender" is a person who has pleaded guilty to or has been found guilty of one

intoxication-related traffic offense, where such prior offense occurred within five years of the

occurrence of the intoxication-related traffic offense for which the person is charged.

2.  Any person who pleads guilty to or is found guilty of a violation of section 577.010 or

577.012 who is alleged and proved to be a prior offender shall be guilty of a class A misdemeanor.

3.  Any person who pleads guilty to or is found guilty of a violation of section 577.010 or

577.012 who is alleged and proved to be a persistent offender shall be guilty of a class D felony.

4.  No court shall suspend the imposition of sentence as to a prior or persistent offender

under this section nor sentence such person to pay a fine in lieu of a term of imprisonment, section

557.011, RSMo, to the contrary notwithstanding, nor shall such person be eligible for parole or

probation until he has served a minimum of forty-eight consecutive hours' imprisonment, unless

as a condition of such parole or probation such person performs at least ten days of community

service under the supervision of the court in those jurisdictions which have a recognized program

for community service.

5.  The court shall find the defendant to be a prior offender or persistent offender, if:

(1)  The indictment or information, original or amended, or the information in lieu of an

indictment pleads all essential facts warranting a finding that the defendant is a prior offender

or persistent offender; and

(2)  Evidence is introduced that establishes sufficient facts pleaded to warrant a finding

beyond a reasonable doubt the defendant is a prior offender or persistent offender; and

(3)  The court makes findings of fact that warrant a finding beyond a reasonable doubt by



the court that the defendant is a prior offender or persistent offender.

6.  In a jury trial, the facts shall be pleaded, established and found prior to submission to

the jury outside of its hearing.

7.  In a trial without a jury or upon a plea of guilty, the court may defer the proof in

findings of such facts to a later time, but prior to sentencing.

8.  The defendant shall be accorded full rights of confrontation and cross-examination, with

the opportunity to present evidence, at such hearings.

9.  The defendant may waive proof of the facts alleged.

10.  Nothing in this section shall prevent the use of presentence investigations or

commitments.

11.  At the sentencing hearing both the state and the defendant shall be permitted to

present additional information bearing on the issue of sentence.

12.  The pleas or findings of guilty shall be prior to the date of commission of the present

offense.

13.  The court shall not instruct the jury as to the range of punishment or allow the jury,

upon a finding of guilty, to assess and declare the punishment as part of its verdict in cases of

prior offenders or persistent offenders.

14.  Evidence of prior convictions shall be heard and determined by the trial court out of

the hearing of the jury prior to the submission of the case to the jury, and shall include but not

be limited to evidence of convictions received by a search of the records of the Missouri uniform

law enforcement system maintained by the Missouri state highway patrol.  After hearing the

evidence, the court shall enter its findings thereon. A conviction of a violation of a municipal or

county ordinance in a county or municipal court for driving while intoxicated or a conviction or

a plea of guilty or a finding of guilty followed by a suspended imposition of sentence, suspended

execution of sentence, probation or parole or any combination thereof in a state court shall be

treated as a prior conviction.

577.041.  1.  If a person under arrest, or who has been stopped pursuant to

subdivision (2) or (3) of subsection 1 of section 577.020, refuses upon the request of the

[arresting] officer to submit to any test allowed [under] pursuant to section 577.020, then none

shall be given and evidence of the refusal shall be admissible in a proceeding [under] pursuant

to section 565.024 or 565.060, RSMo, or section 577.010 or 577.012.  The request of the [arresting]

officer shall include the reasons of the officer for requesting the person to submit to a test and also

shall inform the person that evidence of [his] refusal to take the test may be used against [him]

such person and that [his] the person's license shall be immediately revoked upon [his] refusal

to take the test.  If a person when requested to submit to any test allowed [under] pursuant to

section 577.020 requests to speak to an attorney, [he] the person shall be granted twenty minutes

in which to attempt to contact an attorney.  If upon the completion of the twenty-minute period



the person continues to refuse to submit to any test, it shall be deemed a refusal.  In this event,

the [arresting] officer shall, on behalf of the director of revenue, serve the notice of license

revocation personally upon the [arrested] person and shall take possession of any license to

operate a motor vehicle issued by this state which is held by that person.  The [arresting] officer

shall issue a temporary permit, on behalf of the director of revenue, which is valid for fifteen days

and shall also give the person a notice of [his] such person's right to file a petition for review to

contest the license revocation.

2.  The [arresting] officer shall make a sworn report to the director of revenue, which shall

include the following:

(1)  That the officer has:

(a)  Reasonable grounds to believe that the arrested person was driving a motor vehicle

while in an intoxicated or drugged condition; or

(b)  Reasonable grounds to believe that the person stopped, being under the age

of twenty-one years, was driving a motor vehicle with a blood alcohol content of two-

hundredths of one percent or more by weight; or

(c)  Reasonable grounds to believe that the person stopped, being under the age

of twenty-one years, was committing a violation of the traffic laws of the state, or

political subdivision of the state, and such officer has reasonable grounds to believe,

after making such stop, that the person had a blood alcohol content of two-hundredths

of one percent or greater;

(2)  That the [arrested] person refused to submit to a chemical test;

(3)  Whether the officer secured the license to operate a motor vehicle of the person;

(4)  Whether the officer issued a fifteen-day temporary permit;

(5)  Copies of the notice of revocation, the fifteen-day temporary permit and the notice of

the right to file a petition for review, which notices and permit may be combined in one document;

and

(6)  Any license to operate a motor vehicle which the officer has taken into possession.

3.  Upon receipt of the officer's report, the director shall revoke the license of the person

refusing to take the test for a period of one year; or if the person [arrested be] is a nonresident,

[his] such person's operating permit or privilege shall be revoked for one year; or if the person

is a resident without a license or permit to operate a motor vehicle in this state, an order shall be

issued denying the person the issuance of a license or permit for a period of one year.

4.  If a person's license has been revoked because of [his] the person's refusal to submit

to a chemical test, [he] such person may petition for a hearing before a [court of record] circuit

or associate circuit court in the county in which the arrest or stop occurred.  The person may

request such court to issue an order staying the revocation until such time as the petition for

review can be heard.  If the court, in its discretion, grants such stay, it shall enter the order upon



a form prescribed by the director of revenue and shall send a copy of such order to the

director.  Such order shall serve as proof of the privilege to operate a motor vehicle in this state

and the director shall maintain possession of the person's license to operate a motor vehicle until

termination of any revocation [under] pursuant to this section.  Upon [his] the person's request

the clerk of the court shall notify the prosecuting attorney of the county and the prosecutor shall

appear at the hearing on behalf of the director of revenue.  At the hearing the [judge] court shall

determine only:

(1)  Whether or not the person was arrested or stopped;

(2)  Whether or not the [arresting] officer had:

(a)  Reasonable grounds to believe that the person was driving a motor vehicle while in an

intoxicated or drugged condition; or

(b)  Reasonable grounds to believe that the person stopped, being under the age

of twenty-one years, was driving a motor vehicle with a blood alcohol content of two-

hundredths of one percent or more by weight; or

(c)  Reasonable grounds to believe that the person stopped, being under the age

of twenty-one years, was committing a violation of the traffic laws of the state, or

political subdivision of the state, and such officer had reasonable grounds to believe,

after making such stop, that the person had a blood alcohol content of two-hundredths

of one percent or greater; and

(3)  Whether or not the person refused to submit to the test.

5.  If the [judge] court determines any issue not to be in the affirmative, [he] the court

shall order the director to reinstate the license or permit to drive.

6.  Requests for review as provided in this section shall go to the head of the docket of the

court wherein filed.

7.  No person who has had a license to operate a motor vehicle suspended or revoked

[under] pursuant to the provisions of this section shall have that license reinstated until such

person has participated in and successfully completed a substance abuse traffic offender program

defined in section 577.001, except the department or the court may waive such requirement upon

completion of a comparable program or upon good cause shown or the court may waive such

requirement upon good cause shown.  The court in making this determination shall consider the

person's driving record, the circumstances surrounding the offense and the likelihood of the person

committing a like offense in the future.  Assignment recommendations, based upon the needs

assessment as described in subdivision (21) of section 302.010, RSMo, shall be delivered in writing

to the person with written notice that the person is entitled to have such assignment

recommendations reviewed by the court if the person objects to the recommendations.  The person

may file a motion in the associate division of the circuit court, on a printed form provided by the

state courts administrator, to have the court hear and determine such motion pursuant to the



provisions of chapter 517, RSMo, after reviewing such assessment.  The motion shall name the

person or entity making the needs assessment as the respondent and a copy of the motion shall

be served upon the respondent in any manner allowed by law.  Such assessment and compliance

with the court determination of the motion shall satisfy the provisions of this section for the

purpose of reinstating such person's license to operate a motor vehicle.  The respondent's personal

appearance at any hearing conducted pursuant to this subsection shall not be necessary unless

directed by the court.

8.  The fees for the substance abuse traffic offender program, or a portion thereof to be

determined by the division of alcohol and drug abuse of the department of mental health, shall be

paid by the person enrolled in the program.  Any person who is enrolled in the program shall pay,

in addition to any fee charged for the program, a supplemental fee of sixty dollars.  The

administrator of the program shall remit to the division of alcohol and drug abuse of the

department of mental health the supplemental fee for all persons enrolled in the program, less two

percent for administrative costs.  The supplemental fees received by the department of mental

health pursuant to this section shall be deposited in the mental health earnings fund which is

created in section 630.053, RSMo. 

Section B.  Because immediate action is necessary to protect the citizens of this state from

drunk drivers this act is deemed necessary for the immediate preservation of the public health,

welfare, peace and safety, and is hereby declared to be an emergency act within the meaning of

the constitution, and this act shall be in full force and effect upon its passage and approval.
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