SECOND REGULAR SESSION

SENATE BILL NO. 1623

103RD GENERAL ASSEMBLY

INTRODUCED BY SENATOR TRENT.

6919S.011 KRISTINA MARTIN, Secretary

AN ACT

To repeal sections 428.049, 456.031, 456.1-103, 456.4-419, 456.5-505, and 456.8-808, RSMo, and

to enact in lieu thereof six new sections relating to trusts.

Be it enacted by the General Assembly of the State of Missouri, as follows:
Section A. Sections 428.049, 456.031, 456.1-103, 456.4-
419, 456.5-505, and 456.8-808, RSMo, are repealed and six new
sections enacted in lieu thereof, to be known as sections

428.049, 456.031, 456.1-103, 456.4-419, 456.5-505, and 456.8-
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808, to read as follows:

428.049. A claim for relief or cause of action with
respect to a fraudulent transfer or obligation under
sections 428.005 to 428.059 is extinguished unless action is
brought:

(1) Under subdivision (1) of subsection 1 of section
428.024, within [four] two years after the transfer was made
or the obligation was incurred or, if later, within [one
year] six months after the transfer or obligation was or

could reasonably have been discovered by the claimant;
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(2) Under subdivision (2) of subsection 1 of section
11 428.024 or subsection 1 of section 428.029, within [four]
12 two years after the transfer was made or the obligation was

13 incurred; or

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in this bill is not enacted
and is intended to be omitted in the law.
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(3) Under subsection 2 of section 428.029, within [one
year] six months after the transfer was made or the
obligation was incurred.

456.031. 1. The clerk of the probate division of the
circuit court shall keep a record for each trust so
registered, including trust registration statements,
petitions and applications, demands for notices or bonds,
and of any orders or responses relating thereto by the
court, and establish and maintain a system for indexing,
filing or recording which is sufficient to enable users of
the records to identify and obtain information about such
registered trusts. Upon payment of the fees required by law
the clerk must issue certified copies of any record or paper
filed or recorded.

2. Notwithstanding any other provision of law to the
contrary, upon the filing of any petition, the instrument on
which the trust is based, briefs, and the entire court
record, including a trust's inventory, statement filed by
any fiduciary, annual verified report of a fiduciary, final
report of a fiduciary, and all petitions relevant to trust
administration and all court orders thereon shall be sealed
upon filing and may not be made a part of the public record
of the proceeding, but are available to the court, to the
trustor, to any fiduciary, to any enforcer, to any
beneficiary or the beneficiary's representative, to their
attorneys, and to such other interested persons as the court
may order upon a showing of need.

456.1-103. 1In sections 456.1-101 to 456.11-1106, the
following terms shall mean:

(1) "Action", with respect to an act of a trustee,

includes a failure to act;
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(2) "Ascertainable standard", a standard relating to
an individual's health, education, support, or maintenance
within the meaning of Section 2041 (b) (1) (A) or Section
[2541 (¢) (1)] 2514 (c) (1) of the Internal Revenue Code;

(3) "Beneficiary", a person that:

(a) Has a present or future beneficial interest in a
trust, vested or contingent; or

(b) In a capacity other than that of trustee, holds a
power of appointment over trust property;

(4) "Charitable trust", a trust, or portion of a
trust, created for a charitable purpose described in
subsection 1 of section 456.4-405;

(5) "Conservator", a person described in subdivision
(3) of section 475.010. This term does not include a
conservator ad litem;

(6) "Conservator ad litem", a person appointed by the
court pursuant to the provisions of section 475.097;

(7) ["Directed trust", any trust, including a split
interest trust, in which the trust instrument:

(a) Authorizes a trust protector to instruct or direct
the trustee;

(b) Charges a trust protector with any
responsibilities regarding the trust;

(c) Grants the trust protector one or more powers over
the trust; or

(d) Directs one or more powers over the trust to a
person, who is not serving as a trustee, and is not a
settlor or a beneficiary;

(8)] "Environmental law", a federal, state, or local
law, rule, regulation, or ordinance relating to protection

of the environment;
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[(9)] (8) "Financial institution", a non-foreign bank,
savings and loan or trust company chartered, regulated and
supervised by the Missouri division of finance, the office
of the comptroller of the currency, the office of thrift
supervision, the National Credit Union Administration, or
the Missouri division of credit union supervision. The term
"non-foreign bank" shall mean a bank that is not a foreign
bank within the meaning of subdivision (1) of section
361.005;

[(10)] (9) "Guardian", a person described in
subdivision (8) of section 475.010. The term does not
include a guardian ad litem;

[(11)] (10) "Interested persons", include
beneficiaries and any others having a property right in or
claim against a trust estate which may be affected by a
judicial proceeding. It also includes fiduciaries and other
persons representing interested persons. The meaning as it
relates to particular persons may vary from time to time and
must be determined according to the particular purposes of,
and matter involved in, any proceeding;

[(12)] (11) "Interests of the beneficiaries", the
beneficial interests provided in the terms of the trust;

[(13)] (12) "Internal Revenue Code", the United States
Internal Revenue Code of 1986, as in effect on January 1,
2005, or as later amended;

[(14)] (13) "Jurisdiction", with respect to a
geographic area, includes a state or country;

[(15)] (14) "Person", an individual, corporation,
business trust, estate, trust, partnership, limited
liability company, association, Jjoint venture, government;
governmental subdivision, agency, or instrumentality; public

corporation, or any other legal or commercial entity;
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[(16)] (15) "Permissible distributee", a beneficiary
who 1s currently eligible to receive distributions of trust
income or principal, whether mandatory or discretionary;

[(17)] (16) "Power of withdrawal", a presently
exercisable power of a beneficiary to withdraw assets from
the trust without the consent of the trustee or any other
person;

[(18)] (17) "Principal place of administration", of a
trust is the trustee's usual place of business where the
records pertaining to the trust are kept, or the trustee's
residence if the trustee has no such place of business,
unless otherwise designated by the terms of the trust as
provided in section 456.1-108. 1In the case of cotrustees,
the principal place of administration is, in the following
order of priority:

(a) The usual place of business of the corporate
trustee if there is but one corporate cotrustee;

(b) The usual place of business or residence of the
trustee who is a professional fiduciary if there is but one
such trustee and no corporate cotrustee; or

(c) The usual place of business or residence of any of
the cotrustees;

[(19)] (18) "Professional fiduciary", an individual
who represents himself or herself to the public as having
specialized training, experience or skills in the
administration of trusts;

[(20)] (19) "Property", anything that may be the
subject of ownership, whether real or personal, legal or
equitable, or any interest therein;

[(21)] (20) "Qualified beneficiary", a beneficiary
who, on the date the beneficiary's qualification is

determined:
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100 (a) Is a permissible distributee;

101 (b) Would be a permissible distributee if the

102 interests of the permissible distributees described in

103 paragraph (a) of this subdivision terminated on that date; or
104 (c) Would be a permissible distributee if the trust

105 terminated on that date;

106 [(22)] (21) "Record", information that is inscribed on
107 a tangible medium or that is stored in an electronic or

108 other medium and is retrievable in perceivable form;

109 [(23)] (22) "Revocable", as applied to a trust, means
110 that the settlor has the legal power to revoke the trust
111 without the consent of the trustee or a person holding an
112 adverse interest, regardless of whether the settlor has the
113 mental capacity to do so in fact;

114 [(24)] (23) "Settlor", a person, including a testator,
115 who creates, or contributes property to, a trust. If more
116 than one person creates or contributes property to a trust,
117 each person is a settlor of the portion of the trust

118 property attributable to that person's contribution except
119 to the extent another person has the power to revoke or

120 withdraw that portion pursuant to the terms of the trust;

121 [(25)] (24) "Sign", with present intent to

122 authenticate or adopt a record:

123 (a) To execute or adopt a tangible symbol; or

124 (b) To attach to or logically associate with the

125 record an electronic sound, symbol, or process;

126 [(26)] (25) "Spendthrift provision", a term of a trust
127 which restrains either the voluntary or involuntary transfer
128 or both the voluntary and involuntary transfer of a

129 beneficiary's interest;

130 [(27)] (26) "State", a state of the United States, the

131 District of Columbia, Puerto Rico, the United States Virgin
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Islands, or any territory or insular possession subject to
the jurisdiction of the United States. The term includes an
Indian tribe or band recognized by federal law or formally
acknowledged by a state;

[(28)] (27) "Terms of a trust", the manifestation of
the settlor's intent regarding a trust's provisions as
expressed in the trust instrument or as may be established
by other evidence that would be admissible in a judicial
proceeding;

[(29)] (28) "Trust instrument", an instrument executed
by the settlor that contains terms of the trust, including
any amendments thereto;

[(30) "Trust protector", any person, group of persons,
or entity not serving as a trustee and not the settlor or a
beneficiary, designated in a trust instrument to instruct or
direct the trustee or charged in the trust instrument with
any responsibilities regarding the trust or expressly
granted in the trust instrument one or more powers over the
trust. The term trust protector includes, but is not
limited to, persons or entities identified in the trust
instrument as trust advisors, trust directors, distribution
advisors, or investment advisors;

(31)]1 (29) "Trustee", includes an original,
additional, and successor trustee, and a cotrustee.

456.4-419. 1. Unless the terms of the trust
instrument expressly provide otherwise, a trustee, other
than a settlor, who has discretionary power under the terms
of a trust to make a distribution of income or principal,
whether or not limited by an ascertainable standard, to or
for the benefit of one or more beneficiaries of a trust, the
first trust, may instead exercise such discretionary power,

independently or with court approval, by distributing all or
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part of the income or principal subject to such
discretionary power in favor of a trustee of a second trust,
the second trust, created under either the same or different
trust instrument in the event that the trustee of the first
trust decides that the distribution is necessary or
desirable after taking into account the terms and purposes
of the first trust, the terms and purposes of the second
trust, and the consequences of the distribution. A trustee
may exercise the power described in this subsection by
distributing property from the first trust to one or more
second trusts or by modifying the trust instrument for the
first trust which, as modified, becomes one or more second
trusts.

2. With respect to a second trust to which a
distribution is made pursuant to subsection 1 of this
section:

(1) At least one permissible distributee of the first
trust shall be a permissible distributee of the second trust
immediately after the distribution;

(2) If, at the time of the distribution, the settlor
of the first trust is living and the first trust is not a
grantor trust under Subpart E of Part I of Subchapter J of
Chapter 1 of the Internal Revenue Code of 1986, as amended,
there may not be any permissible distributee of the second
trust immediately after the distribution who is not a
permissible distributee of the first trust;

(3) If, at the time of the distribution, the settlor
of the first trust is deceased or if, at the time of the
distribution, the first trust is a grantor trust under
Subpart E of Part I of Subchapter J of Chapter 1 of the
Internal Revenue Code of 1986, as amended, for reasons other

than the trustee having the power granted by this section,
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any beneficiary of the first trust may be included as a
permissible distributee of the second trust immediately
after the distribution;

(4) The second trust may not include any beneficiary
who 1s not a beneficiary of the first trust; and

(5) The trust instrument for the second trust may
retain, modify, or omit a power of appointment granted in
the first trust, and the trust instrument for the second
trust may create a power of appointment if the powerholder
is a beneficiary of the second trust. Except to the extent
provided otherwise in subsection 4 of this section, a power
of appointment in the trust instrument for the second trust
may be a general or nongeneral power of appointment and the
permissible appointees of the power need not be limited to
the beneficiaries of the first trust.

3. The following provisions apply to a trust that has
a beneficiary with a disability:

(1) As used in this subsection, the following terms
mean:

(a) "Beneficiary with a disability", a beneficiary of
a first trust who the special-needs fiduciary believes may
qualify for governmental benefits based on disability,
whether or not the beneficiary currently receives those
benefits or is an individual who has been adjudicated
disabled or adjudicated incapacitated;

(b) "Governmental benefits", financial aid or services
from a state, federal, or other public agency;

(c) "Special-needs fiduciary", with respect to a trust
that has a beneficiary with a disability:

a. A trustee or other fiduciary, other than a settlor,
who has discretionary power under the terms of a trust to

make a distribution of income or principal, whether or not
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limited by an ascertainable standard, to or for the benefit
of one or more beneficiaries; or

b. If no trustee or fiduciary has discretion under
subparagraph a. of this paragraph, a trustee or other
fiduciary, other than a settlor, who is required to
distribute part or all of the income or principal of the
first trust to or for the benefit of one or more
beneficiaries;

(d) "Special-needs trust", a trust the trustee
believes would not be considered a resource for purposes of
determining whether a beneficiary with a disability is
eligible for governmental benefits;

(2) A special-needs fiduciary may exercise the
authority granted by subsection 1 of this section if:

(a) A second trust is a special-needs trust that
benefits the beneficiary with a disability; and

(b) The special-needs fiduciary determines that
exercise of the authority pursuant to subsection 1 of this
section will further the purposes of the first trust; and

(3) The following provisions apply to any exercise of
the authority granted by this subsection:

(a) Notwithstanding the provisions of subdivision (4)
of subsection 2 of this section to the contrary, the terms
of the second trust may:

a. Provide that an interest is held by a pooled trust
as defined by Medicaid law for the benefit of the
beneficiary with a disability under 42 U.S.C. Section
1396p(d) (4) (C); or

b. Contain payback provisions complying with
reimbursement requirements of Medicaid law under 42 U.S.C.

Section 1396p(d) (4) (A);
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(b) The provisions of subdivision (3) of subsection 4
of this section shall not apply to the interests of the
beneficiary with a disability; and

(c) Except as affected by any change to the interests
of the beneficiary with a disability, the second trust, or
if there are two or more second trusts, the second trusts in
the aggregate, shall grant each other beneficiary of the
first trust beneficial interests in the second trusts which
are substantially similar to the beneficiary's beneficial
interests in the first trust, unless such other
beneficiary's interest is modified in accordance with the
provisions of this section other than this subsection.

4. The following provisions apply to any exercise of
the authority granted by subsection 1 of this section:

(1) If the exercise of the authority granted by
subsection 1 of this section is limited by an ascertainable
standard and the trustee exercising such authority is a
permissible distributee of the first trust under such
standard, then:

(a) The discretionary power under the trust instrument
for the second trust to distribute income or principal to
such trustee as a permissible distributee shall be subject
to the same ascertainable standard as, or a more restrictive
ascertainable standard than, such standard in the trust
instrument for the first trust; and

(b) The trust instrument for the second trust shall
not:

a. Modify a power of appointment granted to such
trustee in the first trust; or

b. Grant a power of appointment to such trustee that

did not exist in the first trust;
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(2) An exercise of the authority granted by subsection
1 of this section is subject to the following limitations:

(a) If the first trust contains property that
qualified, or would have qualified but for provisions of
this section other than this subdivision, for a marital
deduction for purposes of the gift or estate tax under the
Internal Revenue Code of 1986, as amended, the trust
instrument for the second trust shall not include or omit
any term that, if included in or omitted from the trust
instrument for the second trust, would have prevented the
transfer from qualifying for the deduction, or would have
reduced the amount of the deduction, under the same
provisions of the Internal Revenue Code under which the
transfer qualified;

(b) If the first trust contains property that
qualified, or would have qualified but for provisions of
this section other than this subdivision, for a charitable
deduction for purposes of the income, gift, or estate tax
under the Internal Revenue Code of 1986, as amended, the
trust instrument for the second trust shall not include or
omit any term that, if included in or omitted from the trust
instrument for the second trust, would have prevented the
transfer from qualifying for the deduction, or would have
reduced the amount of the deduction, under the same
provisions of the Internal Revenue Code under which the
transfer qualified;

(c) If the first trust contains property that
qualified, or would have qualified but for provisions of
this section other than this subdivision, for the exclusion
from the gift tax described in Section 2503 (b) of the
Internal Revenue Code of 1986, as amended, the trust

instrument for the second trust shall not include or omit a
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term that, if included in or omitted from the trust
instrument for the second trust, would have prevented the
transfer from qualifying under Section 2503 (b) of the
Internal Revenue Code. If the first trust contains property
that qualified, or would have qualified but for provisions
of this section other than this subdivision, for the
exclusion from the gift tax described in Section 2503 (b) of
the Internal Revenue Code, by application of Section 2503 (c)
of the Internal Revenue Code, the trust instrument for the
second trust shall not include or omit a term that, if
included or omitted from the trust instrument for the second
trust, would have prevented the transfer from meeting the
requirements of Section 2503 (c) of the Internal Revenue Code;
(d) If the property of the first trust includes shares
of stock in an S corporation, as defined in Section 1361 of
the Internal Revenue Code of 1986, as amended, and the first
trust is, or but for provisions of this section other than
this subdivision would be, a permitted shareholder under any
provision of Section 1361 of the Internal Revenue Code, the
trustee of the first trust may exercise such authority with
respect to part or all of the S corporation stock only if
the second trust receiving the stock is a permitted
shareholder under Section 1361 (c) (2) of the Internal Revenue
Code. 1If the property of the first trust includes shares of
stock in an S corporation and the first trust is, or but for
provisions of this section other than this subdivision would
be, a qualified subchapter-S trust within the meaning of
Section 1361 (d) of the Internal Revenue Code, the trust
instrument for the second trust shall not include or omit a
term that prevents the second trust from qualifying as a

qualified subchapter-S trust; and
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(e) If the first trust contains property that
qualified, or would have qualified but for provisions of
this section other than this subdivision, for a zero
inclusion ratio for purpose of the generation-skipping
transfer tax under Section 2642 (c) of the Internal Revenue
Code of 1986, as amended, the trust instrument for the
second trust shall not include or omit a term that, if
included in or omitted from the first trust, would have
prevented the transfer to the first trust from qualifying
for a zero inclusion ratio under Section 2642 (c) of the
Internal Revenue Code;

(3) The exercise of such authority does not apply to
trust property subject to a presently exercisable power of
withdrawal held by a trust beneficiary to whom, or for the
benefit of whom, the trustee has authority to make
distributions, unless after the exercise of such authority,
such beneficiary's power of withdrawal is unchanged with
respect to the trust property; and

(4) A spendthrift clause or a provision in the trust
instrument that prohibits amendment or revocation of the
trust shall not preclude the trustee from exercising the
authority granted by subsection 1 of this section.

5. At least sixty days prior to making a discretionary
distribution under subsection 1 of this section, the trustee
of the first trust shall notify the permissible distributees
of the first trust and the permissible distributees of the
second trust of the distribution. A beneficiary may waive
the right to the notice required by this subsection and,
with respect to future distributions, may withdraw a waiver
previously given.

6. In exercising the authority granted by subsection 1

of this section, the trustee shall remain subject to all
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fiduciary duties otherwise imposed under the trust
instrument and Missouri law.

7. This section does not impose on a trustee a duty to
exercise the authority granted by subsection 1 of this
section in favor of another trust or to consider exercising
such authority in favor of another trust.

8. A second trust may have a duration that is the same
as or different from the duration of the first trust.
However, to the extent that property of the second trust is
attributable to property of the first trust, the property of
the second trust is subject to any rules governing maximum
perpetuity, accumulation, or suspension of the power of
alienation which apply to property of the first trust. The
perpetuities period and any other time limitation on the
vesting of an interest applicable to the first trust shall
apply to property of the second trust as if the second trust
had been created on the date the first trust was created.
The provisions of this subsection shall not preclude the
creation of a general power of appointment in the trust
instrument for a second trust as authorized by subdivision
(5) of subsection 2 of this section.

9. In the event the trust instrument for the second
trust in part does not comply with this section but would
otherwise be effective under this section, the exercise of
the power is effective and the following rules apply with
respect to the principal of the second trust attributable to
the exercise of the power:

(1) A provision in the trust instrument for the second
trust which is not permitted under this section is void to
the extent necessary to comply with this section; and

(2) A provision required by this section to be in the

trust instrument for the second trust which is not contained
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in the trust instrument is deemed to be included in the
trust instrument to the extent necessary to comply with this
section.

10. This section is intended to codify and, from and
after enactment, to provide certain limitations to the
common law of this state, and this section applies to any
trust governed by the laws of this state, including a trust
whose principal place of administration is transferred to
this state before or after the enactment of this section.

456.5-505. 1. Whether or not the terms of a trust
contain a spendthrift provision, during the lifetime of the
settlor, the property of a revocable trust is subject to
claims of the settlor's creditors.

2. With respect to an irrevocable trust without a
spendthrift provision, a creditor or assignee of the settlor
may reach the maximum amount that can be distributed to or
for the settlor's benefit. If a trust has more than one
settlor, the amount the creditor or assignee of a particular
settlor may reach may not exceed the settlor's interest in
the portion of the trust attributable to that settlor's
contribution.

3. With respect to an irrevocable trust with a
spendthrift provision, a spendthrift provision will prevent
the settlor's creditors from satisfying claims from the
trust assets except:

(1) Where the conveyance of assets to the trust was
fraudulent as to creditors pursuant to the provisions of
chapter 428; or

(2) To the extent of the settlor's beneficial interest
in the trust assets, if at the time the trust became

irrevocable:
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(a) The settlor was the sole beneficiary of either the
income or principal of the trust or retained the power to
amend the trust; or

(b) The settlor was one of a class of beneficiaries
and retained a right to receive a specific portion of the
income or principal of the trust that was determinable
solely from the provisions of the trust instrument.

4. In the event that a trust meets the requirements
set forth in subsection 3 of this section, a settlor's
creditors may not reach the settlor's beneficial interest in
that trust, regardless of:

(1) Any testamentary power of appointment that is
exercisable by the settlor, by a will or other written
instrument, in favor of any appointees other than the
settlor, the settlor's estate, the settlor's creditors, or
the creditors of the settlor's estate; or

(2) The settlor's power to veto distributions from the
trust.

5. Any trustee who has a duty or power to pay the
debts of a deceased settlor may publish a notice in a
newspaper published in the county designated in subdivision
(3) of this subsection once a week for four consecutive

weeks in substantially the following form:

To all persons interested in the
estate of , decedent. The
undersigned is acting as Trustee
under a trust the terms of which provide
that the debts of the decedent may be paid
by the Trustee(s) upon receipt of proper
proof thereof. The address of the Trustee

is
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All creditors of the decedent are
noticed to present their claims to the
undersigned within six (6) months from the
date of the first publication of this
notice or be forever barred.

Trustee

(1) If such publication is duly made by the trustee,
any debts not presented to the trustee within six months
from the date of the first publication of the preceding
notice shall be forever barred as against the trustee and
the trust property.

(2) A trustee shall not be liable to account to the
decedent's personal representative under the provisions of
section 461.300 by reason of any debt barred under the
provisions of this subsection.

(3) Such publication shall be in a newspaper published
in:

(a) The county in which the domicile of the settlor at
the time of his or her death is situated;

(b) If the settlor had no domicile in this state at
the time of his or her death, any county wherein trust
assets are located; except that, when the major part of the
trust assets in this state consist of real estate, the
notice shall be published in the county in which the real
estate or the major part thereof is located; or

(c) If the settlor had no domicile in this state at
the time of his or her death and no trust assets are located
therein, the county wherein the principal place of
administration of the trust is located.

(4) For purposes of this subsection, the term

"domicile" means the place in which the settlor voluntarily
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fixed his or her abode, not for a mere special or temporary
purpose, but with a present intention of remaining there
permanently or for an indefinite term.

6. For purposes of this section:

(1) During the period the power may be exercised, the
holder of a power of withdrawal is treated in the same
manner as the settlor of a revocable trust to the extent of
the property subject to the power; and

(2) Upon the lapse, release, or waiver of the power,
the holder is treated as the settlor of the trust only to
the extent the value of the property affected by the lapse,
release, or waiver exceeds the greater of the amount
specified in Sections 2041 (b) (2), 2514(e) or 2503 (b) of the
Internal Revenue Code.

7. For all purposes of sections 456.5-501 to 456.5-
508, the settlor of any of the following trusts, known as
the "first trust" in this subsection, shall not be treated
as the settlor of any other trust, known as the "second
trust" in this subsection, that is created pursuant to the
exercise of a power of appointment over the first trust if
the settlor is a beneficiary of the second trust:

(1) An irrevocable inter vivos trust for the benefit
of the settlor's spouse that qualifies for the marital
deduction from the federal gift tax under Section 2523 (e) of
the Internal Revenue Code;

(2) An irrevocable inter vivos trust for the benefit
of the settlor's spouse that qualifies for the marital
deduction from the federal gift tax under Section 2523 (f) of
the Internal Revenue Code;

(3) An irrevocable inter vivos trust for the benefit
of the settlor's spouse, or the settlor's spouse and other

beneficiaries, where the settlor's spouse is the beneficiary
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who exercises the power of appointment to create the second
trust; and

(4) An irrevocable inter vivos trust where any
beneficiary exercises a general power of appointment to
create the second trust.

8. This section shall not apply to a spendthrift trust
described, defined, or established in section 456.014.

9. An action by a creditor against a transfer to a
Missouri qualified self-settled trust with a spendthrift
provision shall be brought within two years from the date
the transfer is made or within six months from the date the
creditor discovers or reasonably should have discovered the
transfer, whichever is later.

456.8-808. 1. [While a trust is revocable, the
trustee may follow a direction of the settlor that is
contrary to the terms of the trust.] As used in this
section, the following terms mean:

(1) "Custodial account", an account, established by a
party with a bank as defined in 26 U.S.C. Section 408 (n) or
with another person approved by the Internal Revenue Service
as satisfying the requirements to be a nonbank trustee or a
nonbank passive trustee set forth in regulations promulgated
by the United States Department of the Treasury under 26
U.S.C. Section 408, that is governed by an instrument
concerning the establishment or maintenance, or both, of an
individual retirement account, qualified retirement plan,
Archer medical savings account, health savings account,
Coverdell education savings account, or any similar
retirement or savings vehicle permitted under the Internal
Revenue Code of 1986, as amended;

(2) "Custodial account owner", any party who:

(a) Establishes a custodial account;
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(b) Has the power to designate the beneficiaries or
appoint the custodian of the custodial account; or

(c) Is the party who possesses the power to direct the
investment, disposition, or retention of any assets in the
custodial account or name an authorized designee to affect
the same;

(3) "Distribution trust advisor", a fiduciary, given
authority by the instrument to exercise all or any portions
of the powers and discretions set forth in subsection 16 of
this section;

(4) "Excluded fiduciary", any fiduciary excluded from
exercising certain powers under the instrument, which powers
may be exercised by the grantor, custodial account owner,
trust advisor, trust protector, trust committee, or other
persons designated in the instrument;

(5) "Family advisor", any person:

(a) Whose appointment is provided for in the governing
instrument or by court order;

(b) Who is authorized to consult with or advise a
fiduciary regarding fiduciary or nonfiduciary matters and
actions; and

(c) Who may also be authorized by the governing
instrument or court order to otherwise act in a nonfiduciary
capacity;

(6) "Fiduciary", a trustee or custodian under any
instrument, an executor, administrator, or personal
representative of a decedent's estate, or any other party,
including a trust advisor, a trust protector, or a trust
committee, who is acting in a fiduciary capacity for any
person, trust, or estate;

(7) "Investment trust advisor", a fiduciary, given

authority by the instrument to exercise all or any portions
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of the powers and discretions set forth in subsection 15 of
this section;

(8) "Tax trust advisor", a fiduciary, given authority
by the instrument to exercise any tax power, including all
or any powers and discretions set forth in subsection 18 of
this section;

(9) "Trust advisor", an investment trust advisor, a
distribution trust advisor, a tax trust advisor, or, in the
case of a custodial account, a custodial account owner or
the owner's designee;

(10) "Trust protector", any person whose appointment
as protector is provided for in the instrument. Such person
may not be considered to be acting in a fiduciary capacity
except to the extent the governing instrument provides
otherwise. However, a protector shall be considered acting
in a fiduciary capacity to the extent that the person
exercises the authority of an investment trust advisor, a
distribution trust advisor, or a tax trust advisor.

2. A trust instrument may provide for one or more
persons, not then serving as a trustee and not the settlor
or a beneficiary, to be given any powers, rights,
privileges, benefits, immunities, or authorities over the
trust that is available to a trustee under the laws of this
state or under the trust instrument as expressly granted in
the trust instrument. Any such person may be identified and
appointed as a trust protector or [similar term] trust
advisor. Whenever a trust instrument names, appoints,
authorizes, or otherwise designates a trust protector, the
trust shall be deemed a directed trust.

3. A trust protector appointed in the trust instrument
shall have only the powers granted to the trust protector by

the express terms of the trust instrument, and a trust
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protector is only authorized to act within the scope of the
authority expressly granted in the trust instrument.
Without limiting the authority of the settlor to grant
powers to a trust protector, the express powers that may be
granted and exercised, in the best interests of the trust,
in the sole and absolute discretion of the trust protector,
and are binding on all other persons include[, but are not
limited to,] the following:

(1) Remove and appoint a trustee [or a trust protector
or name], a fiduciary provided for in the trust instrument,
trust advisor, investment committee member, or distribution
committee member or appoint a successor [trustee or] trust
protector;

(2) Modify or amend the trust instrument to:

(a) Achieve favorable tax status or respond to changes
in the Internal Revenue Code or state law, or the rulings
and regulations under such code or law;

(b) Take advantage of laws governing restraints on
alienation, distribution of trust property, or the
administration of the trust;

(c) Change the terms of any power of appointment
granted by the trust, except a modification or amendment may
not grant a beneficial interest to any individual or class
of individuals not specifically provided for under the trust
instrument;

(d) Reflect legal changes that affect trust
administration;

[(c)] (e) Correct errors or ambiguities that might
otherwise require court construction; or

[(d)] (£) Correct a drafting error that defeats a

grantor's intent;
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(3) Increase[,] or decrease[, modify, or restrict] the
interests of the beneficiary or beneficiaries of the trust;

(4) Terminate the trust [in favor of the beneficiary
or beneficiaries of the trust];

(5) Change the applicable law governing the trust and
the trust situs; [or]

(6) [Such] Veto or direct trust distributions;

(7) Interpret terms of the trust instrument at the
request of the trustee;

(8) Advise the trustee on matters concerning a
beneficiary; or

(9) Add to the trust:

(2a) An individual beneficiary or beneficiaries from a
class of individuals identified in the governing instrument;
or

(b) A charitable beneficiary or beneficiaries from a
class of charities identified in the trust instrument;

(10) Provide other powers and discretions as are
expressly granted to the trust protector in the trust

instrument.

Any of the powers enumerated in this subsection, as they
exist at the time of the signing of a will or trust
instrument, may be, by appropriate reference made thereto,
incorporated in whole or in part in such will or trust
instrument, by a clearly expressed intention of a testator
of a will or trustee of a trust instrument.

4. [Notwithstanding any provision in the trust
instrument to the contrary, a trust protector shall have no
power to modify a trust to:

(1) Remove a requirement from a trust created to meet

the requirements of 42 U.S.C. Section 1396p(d) (4) to pay
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back a governmental entity for benefits provided to the
permissible beneficiary of the trust at the death of that
beneficiary; or

(2) Reduce or eliminate an income interest of the
income beneficiary of any of the following types of trusts:

(a) A trust for which a marital deduction has been
taken for federal tax purposes under Section 2056 or 2523 of
the Internal Revenue Code or for state tax purposes under
any comparable provision of applicable state law, during the
life of the settlor's spouse;

(b) A charitable remainder trust under Section 664 of
the Internal Revenue Code, during the life of the
noncharitable beneficiary;

(c) A grantor retained annuity trust under Section
2702 of the Internal Revenue Code, during any period in
which the settlor is a beneficiary; or

(d) A trust for which an election as a qualified Sub-
Chapter S Trust under Section 1361 (d) of the Internal
Revenue Code is currently in place.

5. Except to the extent otherwise provided in a trust
instrument specifically referring to this subsection, the
trust protector shall not exercise a power in a way that
would result in a taxable gift for federal gift tax purposes
or cause the inclusion of any assets of the trust in the
trust protector's gross estate for federal estate tax
purposes.

6. Except to the extent otherwise provided in the
trust instrument and in subsection 7 of this section, and
notwithstanding any provision of sections 456.1-101 to
456.11-1106 to the contrary:

(1) A trust protector shall act in a fiduciary

capacity in carrying out the powers granted to the trust
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protector in the trust instrument, and shall have such
duties to the beneficiaries, the settlor, or the trust as
set forth in the trust instrument, provided that the trust
instrument may provide that the trust protector shall act in
a nonfiduciary capacity. A trust protector is not a
trustee, and is not liable or accountable as a trustee when
performing or declining to perform the express powers given
to the trust protector in the trust instrument. A trust
protector is not liable for the acts or omissions of any
fiduciary or beneficiary under the trust instrument;

(2) A trust protector is exonerated from any and all
liability for the trust protector's acts or omissions, or
arising from any exercise or nonexercise of the powers
expressly conferred on the trust protector in the trust
instrument, unless it is established by a preponderance of
the evidence that the acts or omissions of the trust
protector were done or omitted in breach of the trust
protector's duty, in bad faith or with reckless indifference;

(3) A trust protector is authorized to exercise the
express powers granted in the trust instrument at any time
and from time to time after the trust protector acquires
knowledge of their appointment as trust protector and of the
powers granted. The trust protector may take any action,
judicial or otherwise, necessary to carry out the duties
given to the trust protector in the trust instrument;

(4) A trust protector is entitled to receive, from the
assets of the trust for which the trust protector is acting,
reasonable compensation, and reimbursement of the reasonable
costs and expenses incurred, in determining whether to carry
out, and in carrying out, the express powers given to the

trust protector in the trust instrument;
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(5) A trust protector is entitled to receive, from the
assets of the trust for which the trust protector is acting,
reimbursement of the reasonable costs and expenses,
including attorney's fees, of defending any claim made
against the trust protector arising from the acts or
omissions of the trust protector acting in that capacity
unless it is established by clear and convincing evidence
that the trust protector was acting in bad faith or with
reckless indifference; and

(6) The express powers granted in the trust instrument
shall not be exercised by the trust protector for the trust
protector's own personal benefit.

7. If a trust protector is granted a power in the
trust instrument to direct, consent to, or disapprove a
trustee's actual or proposed investment decision,
distribution decision, or other decision of the trustee
required to be performed under applicable trust law in
carrying out the duties of the trustee in administering the
trust, then only with respect to such power, excluding the
powers identified in subsection 3 of this section,] The
trust protector or trust advisor shall have [the same duties
and liabilities] no greater liability to any person than as
if serving as a trustee holding or benefitting from the
rights, powers, privileges, benefits, immunities, or
authority provided or allowed under the trust instrument to
such trust advisor or trust protector unless the trust
instrument expressly provides otherwise. [In carrying out
any written directions given to the trustee by the trust
protector concerning actual or proposed investment
decisions, the trustee shall not be subject to the
provisions of sections 469.900 to 469.913. For purposes of

this subsection, "investment decisions" means, with respect
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to any investment, decisions to retain, purchase, sell,
exchange, tender, or otherwise engage in transactions
affecting the ownership of investments or rights therein
and, with respect to nonpublicly traded investments, the
valuation thereof.

8. Any trustee of a directed trust shall not be
accountable under the law or equity for any act or omission
of a trust protector and shall stand absolved from liability
for executing the decisions or instructions from a trust
protector or for monitoring the actions or inactions of a
trust protector. A trustee shall take reasonable steps to
facilitate the activity of a trust protector in a directed
trust. A trustee shall carry out the written directions
given to the trustee by a trust protector acting within the
scope of the powers expressly granted to the trust protector
in the trust instrument. Except as otherwise provided in
the trust instrument, the trustee shall not be liable for
any loss resulting directly or indirectly from any act taken
or omitted as a result of the written direction of the trust
protector or the failure of the trust protector to provide
consent. Except as otherwise provided in the trust
instrument, the trustee shall have no duty to monitor the
conduct of the trust protector, provide advice to or consult
with the trust protector, or communicate with or warn or
apprise any beneficiary concerning instances in which the
trustee would or might have exercised the trustee's own
discretion in a manner different from the manner directed by
the trust protector. Except as otherwise provided in the
trust instrument, any actions taken by the trustee at the
trust protector's direction shall be deemed to be
administrative actions taken by the trustee solely to allow

the trustee to carry out the instructions of the trust
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protector and shall not be deemed to constitute an act by
the trustee to monitor the trust protector or otherwise
participate in actions within the scope of the trust
protector's authority. Whenever a directed trust reserves
to a person or vests in an advisory or investment committee
authority to direct the making or retention of any
investment, to the exclusion of the trustee or trustees, the
excluded trustee or trustees shall not be liable,
individually or as a trustee, for any loss resulting from
the making or retention of any investment pursuant to such
direction.

9. Except to the extent otherwise expressly provided
in the trust instrument, the trust protector shall be
entitled to receive information regarding the administration
of the trust as follows:

(1) Upon the request of the trust protector, unless
unreasonable under the circumstances, the trustee shall
promptly provide to the trust protector any and all
information related to the trust that may relate to the
exercise or nonexercise of a power expressly granted to the
trust protector in the trust instrument. The trustee has no
obligation to provide any information to the trust protector
except to the extent a trust protector requests information
under this section;

(2) The request of the trust protector for information
under this section shall be with respect to a single trust
that is sufficiently identified to enable the trustee to
locate the records of the trust; and

(3) If the trustee is bound by any confidentiality
restrictions with respect to an asset of a trust, a trust
protector who requests information under this section about

such asset shall agree to be bound by the confidentiality
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restrictions that bind the trustee before receiving such
information from the trustee.

10. A trust protector may resign by giving thirty
days' written notice to the trustee and any successor trust
protector. A successor trust protector, if any, shall have
all the powers expressly granted in the trust instrument to
the resigning trust protector unless such powers are
expressly modified for the successor trust protector.

11.]1 5. A trust protector or trust advisor, by
accepting appointment to serve as a trust protector or trust
advisor, of a trust having its principal place of
administration in this state submits personally to the
jurisdiction of the courts of this state during any period
that the principal place of administration of the trust is
located in this state and the trust protector is serving in
such capacity, regardless of whether the investment advisory
agreements or other related agreements provide otherwise.
The trust instrument may also provide that a trust protector
or trust advisor is subject to the personal Jjurisdiction of
the courts of this state as a condition of appointment. The
trust protector or trust advisor may be made a party to any
action or proceeding if issues relate to a decision or
action of the trust protector or trust advisor.

6. Except as otherwise provided in the trust
instrument, an excluded fiduciary shall not be liable,
either individually or as a fiduciary, for any loss
resulting from:

(1) Any act taken or omitted as a result of the
written direction of the trust protector or trust advisor
appointed under the instrument, including any loss from the
trust advisor breaching fiduciary responsibilities or

acting beyond the trust advisor's scope of authority;
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(2) A failure to take any action proposed by an
excluded fiduciary, which requires prior authorization of
the trust advisor, if that excluded fiduciary timely sought
but failed to obtain the authorization;

(3) Any action or inaction, except for gross
negligence or willful misconduct, when an excluded fiduciary
is required, pursuant to the trust instrument or any other
reason, to assume the role of trust protector or trust
advisor;

(4) Reliance upon any trust advisor for valuation of
trust assets;

(5) Any tax filing made or tax position taken based on
the recommendations or instructions received from the tax
trust advisor or from a tax preparer or professional used by
the excluded fiduciary at the direction of the grantor, the
tax trust advisor, or another trust fiduciary.

7. Any excluded fiduciary shall be relieved from any:

(1) Obligation to:

(a) Independently value trust assets;

(b) Review or evaluate any direction from a
distribution trust advisor;

(c) Perform investment or suitability reviews,
inquiries, or investigations; or

(d) Make recommendations or evaluations with respect
to any investments to the extent the trust advisor had
authority to direct the acquisition, disposition, or
retention of the investment; and

(2) Duty to communicate with or warn or apprise any
beneficiary or third-party concerning instances in which the
excluded fiduciary would or might have exercised the

excluded fiduciary's own discretion in a manner different
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from the manner directed by the trust advisor or trust
protector.

8. (1) If the excluded fiduciary offers such
communication to the trust advisor, trust protector, or any
investment person selected by the investment trust advisor,
such action does not constitute an undertaking by the
excluded fiduciary to monitor or otherwise participate in
actions within the scope of the advisor's authority or to
constitute any duty to do so.

(2) Absent contrary provisions in the trust
instrument, the actions of the excluded fiduciary, including
any communications with the trust advisor and others and
carrying out, recording, and reporting actions taken at the
trust advisor's direction, pertaining to matters within the
scope of authority of the trust advisor or trust protector
constitute administrative actions taken by the excluded
fiduciary solely to allow the excluded fiduciary to perform
those duties assigned to the excluded fiduciary under the
governing instrument, and such administrative actions do not
constitute an undertaking by the excluded fiduciary to
monitor, participate, or otherwise take any fiduciary
responsibility for actions within the scope of authority of
the trust protector or trust advisor.

9. Nothing in subdivision (2) of subsection 6 of this
section imposes an obligation or liability with respect to a
custodian of a custodial account.

10. In an action against an excluded fiduciary
pursuant to the provisions of this section, the burden to
prove the matter by clear and convincing evidence is on the

person seeking to hold the excluded fiduciary liable.
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11. An excluded fiduciary may continue to follow the
direction of the trust advisor upon the incapacity or death
of the grantor if the instrument so allows.

12. TIf one or more trust advisors and tax trust
advisors are given authority by the terms of a trust
instrument to direct, consent to, or disapprove a
fiduciary's investment, distribution, or tax decisions, or
proposed investment, distribution, or tax decisions, such
trust advisors and tax trust advisors are considered to be
fiduciaries when exercising such authority.

13. (1) For investment decisions, so long as there is
at least one fiduciary exercising the authority of the
investment trust advisor pursuant to subsection 15 of this
section for the investment, except in the case of gross
negligence or willful misconduct by the fiduciary investment
advisor in the selection or monitoring of the nonfiduciary
trust advisors, the trust instrument may provide that such
other trust advisors acting pursuant to this section are not
acting in a fiduciary capacity.

(2) For distribution decisions, so long as there is at
least one fiduciary exercising the authority of the
distribution trust advisor pursuant to subsection 16 of this
section for the distribution, except in the case of gross
negligence or willful misconduct by the fiduciary
distribution advisor in the selection or monitoring of the
nonfiduciary trust advisors, the trust instrument may
provide that the other trust advisors acting pursuant to
this section are not acting in a fiduciary capacity.

(3) For tax decisions, so long as there is at least
one fiduciary exercising the authority of the tax trust
advisor pursuant to subsection 18 of this section for the

tax decision, except in the case of gross negligence or
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willful misconduct by the fiduciary tax trust advisor in the
selection or monitoring of the nonfiduciary tax trust
advisors, the trust instrument may provide that such other
tax trust advisors acting pursuant to this section are not
acting in a fiduciary capacity.

14. A trust instrument governed by the laws of this
state may provide for a person to act as an investment trust
advisor, a distribution trust advisor, or a tax trust
advisor, respectively, with regard to investment decisions,
distribution decisions, or tax decisions, respectively.
Unless otherwise provided or restricted by the terms of the
trust instrument, any person may simultaneously serve as a
trust advisor and a trust protector.

15. The powers and discretions of an investment trust
advisor shall be as provided in the trust instrument and may
be exercised in the best interests of the trust, in the sole
and absolute discretion of the investment trust advisor, and
are binding on any other person and any other interested
party, fiduciary, and excluded fiduciary. In addition to
the powers and discretions granted to the investment trust
advisor in the trust instrument, the investment trust
advisor may also exercise any of the following powers and
discretions to the extent such exercise is not prohibited
under the terms of the trust instrument:

(1) Direct the trustee with respect to the retention,
purchase, sale, exchange, tender, or other transaction
affecting the ownership thereof or rights therein of trust
investments. These powers include the pledge or encumbrance
of trust property, lending of trust assets, either secured
or unsecured, at terms defined by the investment trust

advisor to any party including beneficiaries of the trust
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and the investment and reinvestment of principal and income
of the trust;

(2) Vote proxies for securities held in trust;

(3) Select one or more investment advisers, managers,
or counselors, including the trustee, and delegate to them
any of its powers;

(4) Direct the trustee with respect to any additional
powers and discretions over investment and management of
trust assets provided in the trust instrument;

(5) Direct the trustee as to the value of nonpublicly
traded trust investments; and

(6) Direct the trustee as to any investment or
management power referenced in this chapter.

16. The powers and discretions of a distribution trust
advisor over any discretionary distributions of income or
principal, including distributions pursuant to an
ascertainable standard or other criteria and appointments
pursuant to section 456.4-419, shall be provided in the
trust instrument and may be exercised or not exercised, in
the best interests of the trust, in the sole and absolute
discretion of the distribution trust advisor, and are
binding on any other person and any other interested party,
fiduciary, and excluded fiduciary. Unless the terms of the
trust instrument provide otherwise, then, in addition to the
powers and discretions granted to the distribution trust
advisor in the trust instrument, the distribution trust
advisor shall direct the trustee with regard to all
discretionary distributions to beneficiaries, may direct
appointments pursuant to section 456.4-419.

17. (1) The powers and discretions of a family
advisor are as provided in the trust instrument or by court

order and may be exercised, in the best interests of the
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trust, and in the sole and absolute discretion of the family
advisor. The powers and discretions shall only include the
following:

(a) Remove and appoint a trustee, a fiduciary provided
for in the governing trust instrument, trust advisor,
investment committee member, or distribution committee
member ;

(b) Appoint a trust protector, or a family advisor;

(c) Advise the trustee on matters concerning any
beneficiary; receive trust accountings, investment reports,
and other information from the trustee or to which a
beneficiary is entitled; attend meetings whether in person
or by any other means with the trustee, investment trust
advisors, distribution trust advisors, or other advisors
whether in person or by any means, electronic or otherwise;
and to consult with a fiduciary regarding both fiduciary and
nonfiduciary matters or actions, all without any power or
discretion to take any action as a fiduciary; or

(d) Provide direction regarding notification of
qualified beneficiaries under this chapter.

(2) A family advisor is not required to exercise any
powers or discretions under any circumstances. Every action
or inaction by a family advisor is a nonfiduciary action or
inaction and a family advisor is absolutely excluded from
liability to any other person for an action or inaction as a
family advisor. A court may review a family advisor's
exercise of the powers described in paragraphs (a), (b), and
(d) of subdivision (1) of this subsection only if the family
advisor acts dishonestly or with an improper motive but may
not review a family advisor's failure to exercise any
powers. A reasonableness standard may not be applied to any

action or inaction of a family advisor. Except as provided
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525 in this subdivision, a court has no jurisdiction to review a
526 family advisor's action or inaction.

527 (3) A family advisor is entitled to compensation as
528 provided in the trust instrument. If the trust instrument
529 does not provide for or establish compensation, a family

530 advisor is entitled to reasonable compensation for the

531 exercise of the powers and discretions granted to the family
532 advisor pursuant to this chapter.

533 18. The powers and discretions of a tax trust advisor
534 shall be as provided in the trust instrument and may be

535 exercised, in the best interests of the trust, in the sole
536 and absolute discretion of the tax trust advisor, and are
537 binding on any other person and any other interested party,
538 fiduciary, and excluded fiduciary. In addition to the

539 powers and discretions granted to the tax trust advisor in
540 the trust instrument, the tax trust advisor may also

541 exercise any of the following powers and discretions to the
542 extent the exercise is not prohibited under the terms of

543 such instrument:

544 (1) Direct the trustee with respect to tax matters

545 related to the trust, including tax elections, tax returns
546 to be filed, positions to be taken on tax returns, tax

547 payments to be made, and the anticipated tax impact to the
548 trust or a beneficiary of any transaction involving the

549 trust, including:

550 (a) The retention, purchase, sale, exchange, or tender

551 of any asset of the trust;

552 (b) Any contribution to or distribution from:
553 a. The trust; or
554 b. An entity owned by the trust;

555 (2) Direct the trustee:



556
557
558
559
560
561
562
563
564
565
566
567
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(a) To rely on any tax information received from the
settlor, the settlor's agents, a tax trust advisor, or other
individuals regarding matters that have tax implications to
the trust or trust beneficiaries;

(b) To sign and file tax returns;

(c) With respect to any additional powers and
discretions over tax-related matters provided in the
governing instrument; or

(d) As to any tax-related powers referenced in this
chapter; and

(3) Select one or more tax advisors to prepare tax
returns or other related filings.

v



