Journal of the Senate

SECOND REGULAR SESSION

NINETEENTH DAY—TUESDAY, FEBRUARY 7, 2012

The Senate met pursuant to adjournment.

President Kinder in the Chair.

Reverend Carl Gauck offered the following prayer:

“Let the wise also hear and gain in learning, and the discerning acquire skill.” (Proverbs 1:5)

Blessed Lord, we give You thanks for the long history of this Senate. As we walk the halls and see those who have gone before us, we
recognize we can learn from them and acquire the skills to do better as we hold the reins of responsibilities and face our challenges and
opportunities to serve this state. Keep us on the path that follows the way You would have each of us take and working together, reach the goals

You have set for this Senate. In Your Holy Name we pray. Amen.

The Pledge of Allegiance to the Flag was recited.

A quorum being established, the Senate proceeded with its business.

The Journal of the previous day was read and approved.

The following Senators were present during the day’s proceedings:

Present—Senators

Brown Callahan Chappelle-Nadal
Engler Goodman Green

Lamping Lembke Mayer

Purgason Richard Ridgeway
Wasson Wright-Jones—34

Absent—Senators—None

Absent with leave—Senators—None

Vacancies—None

The Lieutenant Governor was present.

Senator Schmitt assumed the Chair.

Crowell Cunningham Curls Dempsey
Justus Keaveny Kehoe Kraus
McKenna Munzlinger Nieves Parson
Rupp Schaaf Schaefer Schmitt
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Dixon
Lager
Pearce
Stouffer
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RESOLUTIONS

Senator Wasson offered Senate Resolution No. 1360, regarding the Class 3 State Champion Logan-
Rogersville R-VIII High School Football Team, which was adopted.

Senator Wasson offered Senate Resolution No. 1361, regarding the One Hundred Twenty-fifth
Anniversary of the Douglas County Herald, Ava, which was adopted.

Senator Wasson offered Senate Resolution No. 1362, regarding the 2011 State Champion Nixa High
School bowling club, which was adopted.

Senator Schaefer offered Senate Resolution No. 1363, regarding the 2011 National Champion University
of Missouri-Columbia women’s club soccer program, which was adopted.

Senator Schmitt offered Senate Resolution No. 1364, regarding Kimberli McCallum, M.D., C.E.D.S.,
which was adopted.

Senator Lager offered Senate Resolution No. 1365, regarding Jacob Schwenneker, Princeton, which was
adopted.

Senator Lager offered Senate Resolution No. 1366, regarding Justin Hamilton, Princeton, which was
adopted.

INTRODUCTION OF BILLS
The following Bills and Joint Resolution were read the 1st time and ordered printed:
SB 756-By Engler.

An Act to repeal sections 104.1205 and 104.1215, RSMo, and to enact in lieu thereof two new sections
relating to retirement of education employees.

SB 757-By Wasson.

An Act to repeal section 333.042, RSMo, and to enact in lieu thereof one new section relating to limited
licenses for funeral directing.

SB 758-By Wasson.

An Act to repeal sections 210.135 and 210.145, RSMo, and to enact in lieu thereof two new sections
relating to child abuse and neglect.

SB 759-By Lager.

An Act to repeal sections 393.1020, 393.1025, 393.1030, 393.1040, and 393.1045, and to enact in lieu
thereof four new sections relating to renewable energy.

SB 760-By Dempsey.

An Act to repeal section 252.043, RSMo, and to enact in lieu thereof one new section relating to hunting
accidents.

SB 761-By Keaveny.

An Act to repeal section 456.8-808, RSMo, and to enact in lieu thereof one new section relating to trust
protectors.
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SB 762-By Keaveny.

An Act to repeal sections 160.405, 160.410, and 160.539, RSMo, and to enact in lieu thereof three new
sections relating to alternative educational procedures for charter schools.

SB 763-By Kehoe.

An Act to repeal section 301.640, RSMo, and to enact in lieu thereof one new section relating to the
release of a lien or encumbrance from a certificate of ownership, with penalty provisions in existing
language.

SJR 49-By Rupp.

Joint Resolution submitting to the qualified voters of Missouri, an amendment to Article | of the
Constitution of Missouri, and adopting one new section in lieu thereof relating to providing religious
conscience protections for individuals and organizations.

SENATE BILLS FOR PERFECTIONS

Senator Dixon moved that SB 469, with SCS, SS for SCS and SA 1 (pending), be called from the
Informal Calendar and again taken up for perfection, which motion prevailed.

SA 1 was again taken up.
At the request of Senator Crowell, SA 1 was withdrawn.
Senator Crowell offered SA 2:
SENATE AMENDMENT NO. 2

Amend Senate Substitute for Senate Committee Substitute for Senate Bill No. 469, Page 1, Section A,
Line 4, by inserting after all of said line the following:

“105.711. 1. There is hereby created a “State Legal Expense Fund” which shall consist of moneys
appropriated to the fund by the general assembly and moneys otherwise credited to such fund pursuant to
section 105.716.

2. Moneys in the state legal expense fund shall be available for the payment of any claim or any amount
required by any final judgment rendered by a court of competent jurisdiction against:

(1) The state of Missouri, or any agency of the state, pursuant to [section 536.050 or 536.087 or] section
537.600;

(2) Any officer or employee of the state of Missouri or any agency of the state, including, without
limitation, elected officials, appointees, members of state boards or commissions, and members of the
Missouri national guard upon conduct of such officer or employee arising out of and performed in
connection with his or her official duties on behalf of the state, or any agency of the state, provided that
moneys in this fund shall not be available for payment of claims made under chapter 287;

(3) (a) Any physician, psychiatrist, pharmacist, podiatrist, dentist, nurse, or other health care provider
licensed to practice in Missouri under the provisions of chapter 330, 332, 334, 335, 336, 337 or 338 who
is employed by the state of Missouri or any agency of the state under formal contract to conduct disability
reviews on behalf of the department of elementary and secondary education or provide services to patients
or inmates of state correctional facilities on a part-time basis, and any physician, psychiatrist, pharmacist,
podiatrist, dentist, nurse, or other health care provider licensed to practice in Missouri under the provisions
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of chapter 330, 332, 334, 335, 336, 337, or 338 who is under formal contract to provide services to patients
or inmates at a county jail on a part-time basis;

(b) Any physician licensed to practice medicine in Missouri under the provisions of chapter 334 and his
professional corporation organized pursuant to chapter 356 who is employed by or under contract with a
city or county health department organized under chapter 192 or chapter 205, or a city health department
operating under a city charter, or a combined city-county health department to provide services to patients
for medical care caused by pregnancy, delivery, and child care, if such medical services are provided by the
physician pursuant to the contract without compensation or the physician is paid from no other source than
a governmental agency except for patient co-payments required by federal or state law or local ordinance;

(c) Any physician licensed to practice medicine in Missouri under the provisions of chapter 334 who
is employed by or under contract with a federally funded community health center organized under Section
315, 329, 330 or 340 of the Public Health Services Act (42 U.S.C. 216, 254c) to provide services to patients
for medical care caused by pregnancy, delivery, and child care, if such medical services are provided by the
physician pursuant to the contract or employment agreement without compensation or the physician is paid
from no other source than a governmental agency or such a federally funded community health center
except for patient co-payments required by federal or state law or local ordinance. In the case of any claim
or judgment that arises under this paragraph, the aggregate of payments from the state legal expense fund
shall be limited to a maximum of one million dollars for all claims arising out of and judgments based upon
the same act or acts alleged in a single cause against any such physician, and shall not exceed one million
dollars for any one claimant;

(d) Any physician licensed pursuant to chapter 334 who is affiliated with and receives no compensation
from a nonprofit entity qualified as exempt from federal taxation under Section 501(c)(3) of the Internal
Revenue Code of 1986, as amended, which offers a free health screening in any setting or any physician,
nurse, physician assistant, dental hygienist, dentist, or other health care professional licensed or registered
under chapter 330, 331, 332, 334, 335, 336, 337, or 338 who provides health care services within the scope
of his or her license or registration at a city or county health department organized under chapter 192 or
chapter 205, a city health department operating under a city charter, or a combined city-county health
department, or a nonprofit community health center qualified as exempt from federal taxation under Section
501(c)(3) of the Internal Revenue Code of 1986, as amended, if such services are restricted to primary care
and preventive health services, provided that such services shall not include the performance of an abortion,
and if such health services are provided by the health care professional licensed or registered under chapter
330, 331, 332, 334, 335, 336, 337, or 338 without compensation. MO HealthNet or Medicare payments for
primary care and preventive health services provided by a health care professional licensed or registered
under chapter 330, 331, 332, 334, 335, 336, 337, or 338 who volunteers at a free health clinic is not
compensation for the purpose of this section if the total payment is assigned to the free health clinic. For
the purposes of the section, “free health clinic” means a nonprofit community health center qualified as
exempt from federal taxation under Section 501 (c)(3) of the Internal Revenue Code of 1987, as amended,
that provides primary care and preventive health services to people without health insurance coverage for
the services provided without charge. In the case of any claim or judgment that arises under this paragraph,
the aggregate of payments from the state legal expense fund shall be limited to a maximum of five hundred
thousand dollars, for all claims arising out of and judgments based upon the same act or acts alleged in a
single cause and shall not exceed five hundred thousand dollars for any one claimant, and insurance policies
purchased pursuant to the provisions of section 105.721 shall be limited to five hundred thousand dollars.



Nineteenth Day—Tuesday, February 7, 2012 209

Liability or malpractice insurance obtained and maintained in force by or on behalf of any health care
professional licensed or registered under chapter 330, 331, 332, 334, 335, 336, 337, or 338 shall not be
considered available to pay that portion of a judgment or claim for which the state legal expense fund is
liable under this paragraph;

(e) Any physician, nurse, physician assistant, dental hygienist, or dentist licensed or registered to
practice medicine, nursing, or dentistry or to act as a physician assistant or dental hygienist in Missouri
under the provisions of chapter 332, 334, or 335, or lawfully practicing, who provides medical, nursing, or
dental treatment within the scope of his license or registration to students of a school whether a public,
private, or parochial elementary or secondary school or summer camp, if such physician’s treatment is
restricted to primary care and preventive health services and if such medical, dental, or nursing services are
provided by the physician, dentist, physician assistant, dental hygienist, or nurse without compensation. In
the case of any claim or judgment that arises under this paragraph, the aggregate of payments from the state
legal expense fund shall be limited to a maximum of five hundred thousand dollars, for all claims arising
out of and judgments based upon the same act or acts alleged in a single cause and shall not exceed five
hundred thousand dollars for any one claimant, and insurance policies purchased pursuant to the provisions
of section 105.721 shall be limited to five hundred thousand dollars; or

(F) Any physician licensed under chapter 334, or dentist licensed under chapter 332, providing medical
care without compensation to an individual referred to his or her care by a city or county health department
organized under chapter 192 or 205, a city health department operating under a city charter, or a combined
city-county health department, or nonprofit health center qualified as exempt from federal taxation under
Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, or a federally funded community
health center organized under Section 315, 329, 330, or 340 of the Public Health Services Act, 42 U.S.C.
Section 216, 254c; provided that such treatment shall not include the performance of an abortion. In the case
of any claim or judgment that arises under this paragraph, the aggregate of payments from the state legal
expense fund shall be limited to a maximum of one million dollars for all claims arising out of and
judgments based upon the same act or acts alleged in a single cause and shall not exceed one million dollars
for any one claimant, and insurance policies purchased under the provisions of section 105.721 shall be
limited to one million dollars. Liability or malpractice insurance obtained and maintained in force by or on
behalf of any physician licensed under chapter 334, or any dentist licensed under chapter 332, shall not be
considered available to pay that portion of a judgment or claim for which the state legal expense fund is
liable under this paragraph;

(4) Staff employed by the juvenile division of any judicial circuit;

(5) Any attorney licensed to practice law in the state of Missouri who practices law at or through a
nonprofit community social services center qualified as exempt from federal taxation under Section
501(c)(3) of the Internal Revenue Code of 1986, as amended, or through any agency of any federal, state,
or local government, if such legal practice is provided by the attorney without compensation. In the case
of any claim or judgment that arises under this subdivision, the aggregate of payments from the state legal
expense fund shall be limited to a maximum of five hundred thousand dollars for all claims arising out of
and judgments based upon the same act or acts alleged in a single cause and shall not exceed five hundred
thousand dollars for any one claimant, and insurance policies purchased pursuant to the provisions of section
105.721 shall be limited to five hundred thousand dollars; or

(6) Any social welfare board created under section 205.770 and the members and officers thereof upon
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conduct of such officer or employee while acting in his or her capacity as a board member or officer, and
any physician, nurse, physician assistant, dental hygienist, dentist, or other health care professional licensed
or registered under chapter 330, 331, 332, 334, 335, 336, 337, or 338 who is referred to provide medical care
without compensation by the board and who provides health care services within the scope of his or her
license or registration as prescribed by the board.

3. The department of health and senior services shall promulgate rules regarding contract procedures
and the documentation of care provided under paragraphs (b), (c), (d), (e), and (f) of subdivision (3) of
subsection 2 of this section. The limitation on payments from the state legal expense fund or any policy of
insurance procured pursuant to the provisions of section 105.721, provided in subsection 7 of this section,
shall not apply to any claim or judgment arising under paragraph (a), (b), (c), (d), (e), or (f) of subdivision
(3) of subsection 2 of this section. Any claim or judgment arising under paragraph (a), (b), (c), (d), (e), or
(F) of subdivision (3) of subsection 2 of this section shall be paid by the state legal expense fund or any
policy of insurance procured pursuant to section 105.721, to the extent damages are allowed under sections
538.205 to 538.235. Liability or malpractice insurance obtained and maintained in force by any health care
professional licensed or registered under chapter 330, 331, 332, 334, 335, 336, 337, or 338 for coverage
concerning his or her private practice and assets shall not be considered available under subsection 7 of this
section to pay that portion of a judgment or claim for which the state legal expense fund is liable under
paragraph (a), (b), (c), (d), (e), or (f) of subdivision (3) of subsection 2 of this section. However, a health
care professional licensed or registered under chapter 330, 331, 332, 334, 335, 336, 337, or 338 may
purchase liability or malpractice insurance for coverage of liability claims or judgments based upon care
rendered under paragraphs (c), (d), (e), and (f) of subdivision (3) of subsection 2 of this section which
exceed the amount of liability coverage provided by the state legal expense fund under those paragraphs.
Even if paragraph (a), (b), (c), (d), (e), or (f) of subdivision (3) of subsection 2 of this section is repealed
or modified, the state legal expense fund shall be available for damages which occur while the pertinent
paragraph (a), (b), (c), (d), (e), or (f) of subdivision (3) of subsection 2 of this section is in effect.

4. The attorney general shall promulgate rules regarding contract procedures and the documentation of
legal practice provided under subdivision (5) of subsection 2 of this section. The limitation on payments
from the state legal expense fund or any policy of insurance procured pursuant to section 105.721 as
provided in subsection 7 of this section shall not apply to any claim or judgment arising under subdivision
(5) of subsection 2 of this section. Any claim or judgment arising under subdivision (5) of subsection 2 of
this section shall be paid by the state legal expense fund or any policy of insurance procured pursuant to
section 105.721 to the extent damages are allowed under sections 538.205 to 538.235. Liability or
malpractice insurance otherwise obtained and maintained in force shall not be considered available under
subsection 7 of this section to pay that portion of a judgment or claim for which the state legal expense fund
is liable under subdivision (5) of subsection 2 of this section. However, an attorney may obtain liability or
malpractice insurance for coverage of liability claims or judgments based upon legal practice rendered under
subdivision (5) of subsection 2 of this section that exceed the amount of liability coverage provided by the
state legal expense fund under subdivision (5) of subsection 2 of this section. Even if subdivision (5) of
subsection 2 of this section is repealed or amended, the state legal expense fund shall be available for
damages that occur while the pertinent subdivision (5) of subsection 2 of this section is in effect.

5. All payments shall be made from the state legal expense fund by the commissioner of administration
with the approval of the attorney general. Payment from the state legal expense fund of a claim or final
judgment award against a health care professional licensed or registered under chapter 330, 331, 332, 334,
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335, 336, 337, or 338, described in paragraph (a), (b), (c), (d), (e), or (f) of subdivision (3) of subsection 2
of this section, or against an attorney in subdivision (5) of subsection 2 of this section, shall only be made
for services rendered in accordance with the conditions of such paragraphs. In the case of any claim or
judgment against an officer or employee of the state or any agency of the state based upon conduct of such
officer or employee arising out of and performed in connection with his or her official duties on behalf of
the state or any agency of the state that would give rise to a cause of action under section 537.600, the state
legal expense fund shall be liable, excluding punitive damages, for:

(1) Economic damages to any one claimant; and

(2) Up to three hundred fifty thousand dollars for noneconomic damages. The state legal expense fund
shall be the exclusive remedy and shall preclude any other civil actions or proceedings for money damages
arising out of or relating to the same subject matter against the state officer or employee, or the officer’s or
employee’s estate. No officer or employee of the state or any agency of the state shall be individually liable
in his or her personal capacity for conduct of such officer or employee arising out of and performed in
connection with his or her official duties on behalf of the state or any agency of the state. The provisions
of this subsection shall not apply to any defendant who is not an officer or employee of the state or any
agency of the state in any proceeding against an officer or employee of the state or any agency of the state.
Nothing in this subsection shall limit the rights and remedies otherwise available to a claimant under state
law or common law in proceedings where one or more defendants is not an officer or employee of the state
or any agency of the state.

6. The limitation on awards for noneconomic damages provided for in this subsection shall be increased
or decreased on an annual basis effective January first of each year in accordance with the Implicit Price
Deflator for Personal Consumption Expenditures as published by the Bureau of Economic Analysis of the
United States Department of Commerce. The current value of the limitation shall be calculated by the
director of the department of insurance, financial institutions and professional registration, who shall furnish
that value to the secretary of state, who shall publish such value in the Missouri Register as soon after each
January first as practicable, but it shall otherwise be exempt from the provisions of section 536.021.

7. Except as provided in subsection 3 of this section, in the case of any claim or judgment that arises
under sections 537.600 and 537.610 against the state of Missouri, or an agency of the state, the aggregate
of payments from the state legal expense fund and from any policy of insurance procured pursuant to the
provisions of section 105.721 shall not exceed the limits of liability as provided in sections 537.600 to
537.610. No payment shall be made from the state legal expense fund or any policy of insurance procured
with state funds pursuant to section 105.721 unless and until the benefits provided to pay the claim by any
other policy of liability insurance have been exhausted.

8. The provisions of section 33.080 notwithstanding, any moneys remaining to the credit of the state
legal expense fund at the end of an appropriation period shall not be transferred to general revenue.

9. Any rule or portion of a rule, as that term is defined in section 536.010, that is promulgated under the
authority delegated in sections 105.711 to 105.726 shall become effective only if it has been promulgated
pursuant to the provisions of chapter 536. Nothing in this section shall be interpreted to repeal or affect the
validity of any rule filed or adopted prior to August 28, 1999, if it fully complied with the provisions of
chapter 536. This section and chapter 536 are nonseverable and if any of the powers vested with the general
assembly pursuant to chapter 536 to review, to delay the effective date, or to disapprove and annul a rule
are subsequently held unconstitutional, then the grant of rulemaking authority and any rule proposed or
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adopted after August 28, 1999, shall be invalid and void.

536.021. 1. No rule shall hereafter be proposed, adopted, amended or rescinded by any state agency
unless such agency shall first file with the secretary of state a notice of proposed rulemaking and a
subsequent final order of rulemaking, both of which shall be published in the Missouri Register by the
secretary of state as soon as practicable after the filing thereof in that office; except that a notice of proposed
rulemaking is not required for the establishment of hunting or fishing seasons and limits or for the
establishment of state program plans required under federal education acts or regulations. The secretary of
state shall not publish any proposed rulemaking or final order of rulemaking that has not fully complied with
the provisions of section 536.024 or an executive order, whichever appropriately applies. If the joint
committee on administrative rules disapproves any proposed order of rulemaking, final order of rulemaking
or portion thereof, the committee shall report its finding to the house of representatives and the senate. No
proposed order of rulemaking, final order of rulemaking or portion thereof shall take effect, or be published
by the secretary of state, so long as the general assembly shall disapprove such by concurrent resolution
pursuant to article 1V, section 8 within thirty legislative days occurring during the same regular session of
the general assembly. The secretary of state shall not publish any order, or portion thereof, that is the subject
of a concurrent resolution until the expiration of time necessary to comply with the provisions of article 111,
section 32.

2. A notice of proposed rulemaking shall contain:
(1) An explanation of any proposed rule or any change in an existing rule, and the reasons therefor;
(2) The legal authority upon which the proposed rule is based,

(3) The text of the entire proposed rule or the entire text of any affected section or subsection of an
existing rule which is proposed to be amended, with all new matter printed in boldface type and with all
deleted matter placed in brackets, except that when a proposed rule consists of material so extensive that
the publication thereof would be unduly cumbersome or expensive, the secretary of state need publish only
a summary and description of the substance of the proposed rule so long as a complete copy of the rule is
made immediately available to any interested person upon application to the adopting state agency at a cost
not to exceed the actual cost of reproduction. A proposed rule may incorporate by reference only if the
material so incorporated is retained at the headquarters of the state agency and made available to any
interested person at a cost not to exceed the actual cost of the reproduction of a copy. When a proposed
amendment to an existing rule is to correct a typographical or printing error, or merely to make a technical
change not affecting substantive matters, the amendment may be described in general terms without
reprinting the entire existing rule, section or subsection;

(4) The number and general subject matter of any existing rule proposed to be rescinded,;

(5) Notice that anyone may file a statement in support of or in opposition to the proposed rulemaking
at a specified place and within a specified time not less than thirty days after publication of the notice of
proposed rulemaking in the Missouri Register; and

(6) Notice of the time and place of a hearing on the proposed rulemaking if a hearing is ordered, which
hearing shall be not less than thirty days after publication of the notice of proposed rulemaking in the
Missouri Register; or a statement that no hearing has been ordered if such is the case.

3. Any state agency issuing a notice of proposed rulemaking may order a hearing thereon, but no such
hearing shall be necessary unless otherwise required by law.
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4. Any state agency which has issued in the Missouri Register a notice of proposed rulemaking to be
made without a hearing, but which thereafter concludes that a hearing is desirable, shall withdraw the earlier
notice and file a new notice of proposed rulemaking which fully complies with the provisions of subdivision
(6) of subsection 2 of this section, and the state agency shall not schedule the hearing for a time less than
thirty days following the publication of the new notice.

5. Within ninety days after the expiration of the time for filing statements in support of or in opposition
to the proposed rulemaking, or within ninety days after the hearing on such proposed rulemaking if a
hearing is held thereon, the state agency proposing the rule shall file with the secretary of state a final order
of rulemaking either adopting the proposed rule, with or without further changes, or withdrawing the
proposed rule, which order of rulemaking shall be published in the Missouri Register. Such ninety days shall
be tolled for the time period any rule is held under abeyance pursuant to an executive order. If the state
agency fails to file the order of rulemaking as indicated in this subsection, the proposed rule shall lapse and
shall be null, void and unenforceable.

6. The final order of rulemaking shall contain:

(1) Reference to the date and page or pages where the notice of proposed rulemaking was published in
the Missouri Register;

(2) An explanation of any change between the text of the rule as contained in the notice of proposed
rulemaking and the text of the rule as finally adopted, together with the reason for any such change;

(3) The full text of any section or subsection of the rule as adopted which has been changed from that
contained in the notice of proposed rulemaking;

(4) A brief summary of the general nature and extent of comments submitted in support of or in
opposition to the proposed rule and a concise summary of the testimony presented at the hearing, if any,
held in connection with said rulemaking, together with a concise summary of the state agency’s findings
with respect to the merits of any such testimony or comments which are opposed in whole or in part to the
proposed rule; and

(5) The legal authority upon which the order of rulemaking is based.

7. Except as provided in section 536.025, any rule, or amendment or rescission thereof, shall be null,
void and unenforceable unless made in accordance with the provisions of this section.

8. Except as provided in subsection 1 of this section and subsection 4 of section 536.031, after the final
order of rulemaking has been published in the Missouri Register, the text of the entire rule shall be
published in full in the Missouri code of state regulations. No rule, except an emergency rule, shall become
effective prior to the thirtieth day after the date of publication of the revision to the Missouri code of state
regulations. The secretary of state shall distribute revisions of the Missouri code of state regulations to all
subscribers of the Missouri code of state regulations on or before the date of publication of such revision.
The publication date of each rule shall be printed below the rule in the Missouri code of state regulations,
provided further, that rules pertaining to changes in hunting or fishing seasons and limits that must comply
with federal requirements or that are necessary because of documented changes in fish and game
populations may become effective no earlier than on the tenth day after the filing of the final order of
rulemaking.

[9. If it is found in a contested case by an administrative or judicial fact finder that a state agency’s
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action was based upon a statement of general applicability which should have been adopted as a rule, as
required by sections 536.010 to 536.050, and that agency was put on notice in writing of such deficiency
prior to the administrative or judicial hearing on such matter, then the administrative or judicial fact finder
shall award the prevailing nonstate agency party its reasonable attorney’s fees incurred prior to the award,
not to exceed the amount in controversy in the original action. This award shall constitute a reviewable
order. If a state agency in a contested case grants the relief sought by the nonstate party prior to a finding
by an administrative or judicial fact finder that the agency’s action was based on a statement of general
applicability which should have been adopted as a rule, but was not, then the affected party may bring an
action in the circuit court of Cole County for the nonstate party’s reasonable attorney’s fees incurred prior
to the relief being granted, not to exceed the amount in controversy in the original action.

10. The actions authorized by subsection 9 of this section shall not apply to the department of revenue
if that department implements the authorization hereby granted to the director or the director’s duly
authorized agents to issue letter rulings which shall bind the director or the director’s agents and their
successors for a minimum of three years, subject to the terms and conditions set forth in properly published
regulations. An unfavorable letter ruling shall not bind the applicant and shall not be appealable to any
forum. Subject to appropriations, letter rulings shall be published periodically with information identifying
the taxpayer deleted. For the purposes of this subsection, the term “letter ruling” means a written
interpretation of law by the director to a specific set of facts provided by a nonstate party.]

536.025. 1. A rule may be made, amended or rescinded by a state agency without following the
provisions of section 536.021, only if the state agency:

(1) Finds that an immediate danger to the public health, safety or welfare requires emergency action or
the rule is necessary to preserve a compelling governmental interest that requires an early effective date as
permitted pursuant to this section;

(2) Follows procedures best calculated to assure fairness to all interested persons and parties under the
circumstances;

(3) Follows procedures which comply with the protections extended by the Missouri and United States
Constitutions; and

(4) Limits the scope of such rule to the circumstances creating an emergency and requiring emergency
action.

2. At the time of or prior to the adoption of such rule, the agency shall file with the secretary of state and
the joint committee on administrative rules the text of the rule together with the specific facts, reasons, and
findings which support the agency’s conclusion that the agency has fully complied with the requirements
of subsection 1 of this section. If an agency finds that a rule is necessary to preserve a compelling
governmental interest that requires an early effective date, the agency shall certify in writing the reasons
therefor.

3. Material filed with the secretary of state and the joint committee on administrative rules under the
provisions of subsection 2 of this section shall be published in the Missouri Register by the secretary of state
as soon as practicable after the filing thereof. Any rule adopted pursuant to this section shall be reviewed
by the secretary of state to determine compliance with the requirements for its publication and adoption
established in this section, and in the event that the secretary of state determines that such proposed material
does not meet those requirements, the secretary of state shall not publish the rule. The secretary of state shall
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inform the agency of its determination, and offer the agency a chance to either withdraw the rule or to have
it published as a proposed rule.

4. The committee may file with the secretary of state any comments or recommendations that the
committee has concerning a proposed or final order of rulemaking. Such comments shall be published in
the Missouri Register.

5. The committee may refer comments or recommendations concerning such rule to the appropriations
and budget committee of the house of representatives and the appropriations committee of the senate for
further action.

6. Rules adopted under the provisions of this section shall be known as “emergency rules” and shall,
along with the findings and conclusions of the state agency in support of its employment of emergency
procedures, be judicially reviewable under section 536.050 or other appropriate form of judicial review. The
secretary of state and any employee thereof, acting in the scope of employment, shall be immune from suit
in actions regarding the adoption of rules pursuant to this section.

7. Arule adopted under the provisions of this section shall clearly state the interval during which it will
be in effect. Emergency rules shall not be in effect for a period exceeding one hundred eighty calendar days
or thirty legislative days, whichever period is longer. For the purposes of this section, a “legislative day”
is each Monday, Tuesday, Wednesday and Thursday beginning the first Wednesday after the first Monday
in January and ending the first Friday after the second Monday in May, regardless of whether the legislature
meets.

8. A rule adopted under the provisions of this section shall not be renewable, nor shall an agency adopt
consecutive emergency rules that have substantially the same effect, although a state agency may, at any
time, adopt an identical rule under normal rulemaking procedures.

9. A rule adopted under the provisions of this section may be effective not less than ten days after the
filing thereof in the office of the secretary of state, or at such later date as may be specified in the rule, and
may be terminated at any time by the state agency by filing an order with the secretary of state fixing the
date of such termination, which order shall be published by the secretary of state in the Missouri Register
as soon as practicable after the filing thereof.

[10. If it is found in a contested case by an administrative or judicial fact finder that an agency rule
should not have been adopted as an emergency rule as provided by subsection 1 of this section, then the
administrative or judicial fact finder shall award the nonstate party who prevails, as defined in this section,
its reasonable fees and expenses, as defined in this section. This award shall constitute a reviewable order.
If a state agency in a contested case grants the relief sought by the party prior to a finding by an
administrative or judicial fact finder that the state agency’s action was based on a statement of general
applicability which should not have been adopted as an emergency rule, but was in fact adopted as an
emergency rule pursuant to this section, then the affected party may bring an action in circuit court of Cole
County for the nonstate party’s reasonable fees and expenses, as defined in this section.

11. For the purposes of this section, the following terms mean:

(1) “Prevails”, obtains a favorable order, decision, judgment or dismissal in a civil action or agency
proceeding;

(2) “Reasonable fees and expenses” includes the reasonable expenses of expert witnesses, the reasonable
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cost of any study, analysis, engineering report, test or project which is found by the court or agency to be
necessary for the preparation of the party’s case, and reasonable attorney or agent fees.]””; and

Further amend said bill, Page 1, Section 536.041, Line 14 of said page, by striking “1.”; and
Further amend said bill and section, page 2, lines 22-28 by striking all of said lines from the bill; and

Further amend said bill and section, page 3, lines 1-28 by striking all of said lines from the bill and
inserting in lieu thereof the following:

“536.050. 1. The power of the courts of this state to render declaratory judgments shall extend to
declaratory judgments respecting the validity of rules, or of threatened applications thereof, and such suits
may be maintained against agencies whether or not the plaintiff has first requested the agency to pass upon
the question presented. The venue of such suits against agencies shall, at the option of the plaintiff, be in
the circuit court of Cole County, or in the county of the plaintiff’s residence, or if the plaintiff is a
corporation, domestic or foreign, having a registered office or business office in this state, in the county of
such registered office or business office. Nothing herein contained shall be construed as a limitation on the
declaratory or other relief which the courts might grant in the absence of this section.

2. Any person bringing an action under subsection 1 of this section shall not be required to exhaust any
administrative remedy if the court determines that:

(1) The administrative agency has no authority to grant the relief sought or the administrative remedy
is otherwise inadequate; or

(2) The only issue presented for adjudication is a constitutional issue or other question of law; or

(3) Requiring the person to exhaust any administrative remedy would result in undue prejudice because
the person may suffer irreparable harm if unable to secure immediate judicial consideration of the claim.
Provided, however, that the provisions of this subsection shall not apply to any matter covered by chapters
288, 302, and 303; or

(4) The party bringing the action is a small business claiming a material violation of section 536.300
or 536.303 by the state agency requiring the small business impact statement for the amendment or rule.

3. [A nonstate party who prevails in an action brought pursuant to subsection 1 of this section shall be
awarded reasonable fees and expenses, as defined in section 536.085, incurred by that party in the action.

4. A nonstate party seeking an award of fees and other expenses shall, within thirty days of a final
disposition of an action brought pursuant to subsection 1 of this section, submit to the court which rendered
the final disposition or judgment an application which shows that the party is a prevailing party and is
eligible to receive an award pursuant to this section, and the amount sought, including an itemized statement
from any attorney or expert witness representing or appearing in behalf of the party stating the actual time
expended and the rate at which fees and other expenses are computed.

5. A prevailing nonstate party in an agency proceeding shall submit an application for fees and expenses
to the court before which the party prevailed. The filing of an application shall not stay the time for
appealing the merits of a case. When the state appeals the underlying merits of an adversary proceeding,
no decision on the application for fees and other expenses in connection with that adversary proceeding shall
be made pursuant to this section until a final and unreviewable decision is rendered by the court on the
appeal or until the underlying merits of the case have been finally determined pursuant to the appeal.
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6. The court may either reduce the amount to be awarded or deny any award, to the extent that the
prevailing nonstate party during the course of the proceedings engaged in conduct which unduly and
unreasonably protracted the final resolution of the matter in controversy.

7. The decision of a court on the application for reasonable fees and expenses shall be in writing,
separate from the judgment or order of the court which determined the prevailing party, and shall include
written findings and conclusions and the reason or basis therefor. The decision of a court on the application
for fees and other expenses shall be final, subject respectively to appeal or judicial review.

8. If a party or the state is dissatisfied with a determination of fees and other expenses made in an action
brought pursuant to subsection 1 of this section, that party or the state may, within the time permitted by
law, appeal that order or judgment to the appellate court having jurisdiction to review the merits of that
order or judgment. The appellate court’s determination shall be based solely on the record made before the
court below. The court may modify, reverse or reverse and remand the determination of fees and other
expenses if the court finds that the award or failure to make an award of fees and other expenses, or the
calculation of the amount of the award, was arbitrary and capricious, was unreasonable, was unsupported
by competent and substantial evidence, or was made contrary to law or in excess of the court’s jurisdiction.
Awards made pursuant to this section shall be payable from amounts appropriated therefor. The state agency
against which the award was made shall request an appropriation to pay for the award.

9.] The general assembly or its designee shall have standing, in law or equity, to intervene in any
existing action involving such challenge to agency action. Unless otherwise provided by resolution, the
general assembly’s designee is the joint committee on administrative rules who may, upon a concurrence
of a majority of the committee’s members, intervene in the name of the members of the committee in their
representative capacity. Nothing in this section shall confer upon the committee any duty to so act or
intervene.”; and

Further amend said bill, pages 4-7, section 536.087 by striking all of said section from the bill; and
Further amend said bill, page 11, section 536.325, line 13 by inserting after all of said line the following:
“[536.085. As used in section 536.087, the following terms mean:

(1) “Agency proceeding”, an adversary proceeding in a contested case pursuant to this chapter in which
the state is represented by counsel, but does not include proceedings for determining the eligibility or
entitlement of an individual to a monetary benefit or its equivalent, child custody proceedings, eminent
domain proceedings, driver’s license proceedings, vehicle registration proceedings, proceedings to establish
or fix a rate, or proceedings before the state tax commission;

(2) “Party”:
(@) An individual whose net worth did not exceed two million dollars at the time the civil action or
agency proceeding was initiated; or

(b) Any owner of an unincorporated business or any partnership, corporation, association, unit of local
government or organization, the net worth of which did not exceed seven million dollars at the time the civil
action or agency proceeding was initiated, and which had not more than five hundred employees at the time
the civil action or agency proceeding was initiated;

(3) “Prevails”, obtains a favorable order, decision, judgment, or dismissal in a civil action or agency
proceeding;
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(4) “Reasonable fees and expenses” includes the reasonable expenses of expert witnesses, the reasonable
cost of any study, analysis, engineering report, test, or project which is found by the court or agency to be
necessary for the preparation of the party’s case, and reasonable attorney or agent fees. The amount of fees
awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and
quality of the services furnished, except that no expert witness shall be compensated at a rate in excess of
the highest rate of compensation for expert witnesses paid by the state in the type of civil action or agency
proceeding, and attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court
determines that a special factor, such as the limited availability of qualified attorneys for the proceedings
involved, justifies a higher fee;

(5) “State”, the state of Missouri, its officers and its agencies, but shall not include political subdivisions
of the state.]

[536.087. 1. A party who prevails in an agency proceeding or civil action arising therefrom, brought by
or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil
action or agency proceeding, unless the court or agency finds that the position of the state was substantially
justified or that special circumstances make an award unjust.

2. Inawarding reasonable fees and expenses under this section to a party who prevails in any action for
judicial review of an agency proceeding, the court shall include in that award reasonable fees and expenses
incurred during such agency proceeding unless the court finds that during such agency proceeding the
position of the state was substantially justified, or that special circumstances make an award unjust.

3. A party seeking an award of fees and other expenses shall, within thirty days of a final disposition
in an agency proceeding or final judgment in a civil action, submit to the court, agency or commission
which rendered the final disposition or judgment an application which shows that the party is a prevailing
party and is eligible to receive an award under this section, and the amount sought, including an itemized
statement from any attorney or expert witness representing or appearing in behalf of the party stating the
actual time expended and the rate at which fees and other expenses are computed. The party shall also allege
that the position of the state was not substantially justified. The fact that the state has lost the agency
proceeding or civil action creates no legal presumption that its position was not substantially justified.
Whether or not the position of the state was substantially justified shall be determined on the basis of the
record (including the record with respect to the action or failure to act by an agency upon which a civil
action is based) which is made in the agency proceeding or civil action for which fees and other expenses
are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine
whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be
limited to consideration of matters which affected the agency’s decision leading to the position at issue in
the fee application.

4. A prevailing party in an agency proceeding shall submit an application for fees and expenses to the
administrative body before which the party prevailed. A prevailing party in a civil action on appeal from
an agency proceeding shall submit an application for fees and expenses to the court. The filing of an
application shall not stay the time for appealing the merits of a case. When the state appeals the underlying
merits of an adversary proceeding, no decision on the application for fees and other expenses in connection
with that adversary proceeding shall be made under this section until a final and unreviewable decision is
rendered by the court on the appeal or until the underlying merits of the case have been finally determined
pursuant to the appeal.
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5. The court or agency may either reduce the amount to be awarded or deny any award, to the extent that
the prevailing party during the course of the proceedings engaged in conduct which unduly and
unreasonably protracted the final resolution of the matter in controversy.

6. The decision of a court or an agency on the application for reasonable fees and expenses shall be in
writing, separate from the judgment or order of the court or the administrative decision which determined
the prevailing party, and shall include written findings and conclusions and the reason or basis therefor. The
decision of a court or an agency on the application for fees and other expenses shall be final, subject
respectively to appeal or judicial review.

7. If a party or the state is dissatisfied with a determination of fees and other expenses made in an agency
proceeding, that party or the state may within thirty days after the determination is made, seek judicial
review of that determination from the court having jurisdiction to review the merits of the underlying
decision of the agency adversary proceeding. If a party or the state is dissatisfied with a determination of
fees and other expenses made in a civil action arising from an agency proceeding, that party or the state
may, within the time permitted by law, appeal that order or judgment to the appellate court having
jurisdiction to review the merits of that order or judgment. The reviewing or appellate court’s determination
on any judicial review or appeal heard under this subsection shall be based solely on the record made before
the agency or court below. The court may modify, reverse or reverse and remand the determination of fees
and other expenses if the court finds that the award or failure to make an award of fees and other expenses,
or the calculation of the amount of the award, was arbitrary and capricious, was unreasonable, was
unsupported by competent and substantial evidence, or was made contrary to law or in excess of the court’s
or agency’s jurisdiction. Awards made pursuant to this act shall be payable from amounts appropriated
therefor. The state agency against which the award was made shall request an appropriation to pay the
award.]”; and

Further amend the title and enacting clause accordingly.
Senator Crowell moved that the above amendment be adopted.

At the request of Senator Dixon, SB 469, with SCS, SS for SCS and SA 2 (pending), was placed on the
Informal Calendar.

Senator Lamping moved that SIR 29 be called from the Informal Calendar and taken up for perfection,
which motion prevailed.

Senator Lamping offered SS for SJR 29, entitled:

SENATE SUBSTITUTE FOR
SENATE JOINT RESOLUTION NO. 29

Joint Resolution submitting to the qualified voters of Missouri, an amendment repealing sections 20,
20(a), 22, 25, 31 and 32 of article 111 of the Constitution of Missouri, and adopting six new sections in lieu
thereof relating to the adjournment of the legislative session.

Senator Lamping moved that SS for SIR 29 be adopted.
Senator Pearce assumed the Chair.

Senator Kraus offered SA 1:
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SENATE AMENDMENT NO. 1

Amend Senate Substitute for Senate Joint Resolution No. 29, Page 2, Section 20, Line 7 of said page,
by inserting after the word “days.” the following: “Beginning with the ninety-eighth general assembly,
any bill or resolution pending at the final adjournment of a regular session held in an odd numbered
year shall carry over with the same status and bill or resolution number to the next regular session.”;
and

Further amend said resolution, Page 3, Section 20(a), Lines 4-6 of said page, by striking the following:
“All bills in either house remaining on the calendar after 6:00 p.m. on the first Friday following the second
Monday in April are tabled.”; and

Further amend said resolution, Page 4, Section 25, Line 18 of said page, by inserting after all of said line
the following:

“Section 28. [No act shall be revived or reenacted unless it shall be set forth at length as if it were an
original act.] No act shall be amended by providing that words be stricken out or inserted, but the words to
be stricken out, or the words to be inserted, or the words to be stricken out and those inserted in lieu thereof,
together with the act or section amended, shall be set forth in full as amended.”; and

Further amend the title and enacting clause accordingly.
Senator Kraus moved that the above amendment be adopted.

At the request of Senator Lamping, SJR 29, with SS and SA 1 (pending), was placed on the Informal
Calendar.

INTRODUCTIONS OF GUESTS
Senator Brown introduced to the Senate, Dr. Jeff Kerr, Rolla.
Senator Rupp introduced to the Senate, Susan Parker, Susan Newton and Bethany Motes, St. Charles.
Senator Cunningham introduced to the Senate, the Physician of the Day, Dr. Rami Gheith, M.D., St. Louis.

Senator Mayer introduced to the Senate, Cindy Robinette, Ashley Murphy, Laura Glueck, Kristen
Alexander and Mary Fielder, representatives of SEMO Area Health Education Center.

Senator Lager introduced to the Senate, Circuit Clerks from around the state.
Senator Brown introduced to the Senate, his sister-in-law, Phelps County Circuit Clerk, Sue Brown, Rolla.
On motion of Senator Dempsey, the Senate adjourned under the rules.

SENATE CALENDAR

TWENTIETH DAY-WEDNESDAY, FEBRUARY 8, 2012

FORMAL CALENDAR

SECOND READING OF SENATE BILLS

SB 738-Stouffer SB 740-Pearce
SB 739-Keaveny SB 741-Parson



SB 742-Brown

SB 743-Brown

SB 744-Wright-Jones
SB 745-Lembke

SB 746-Schaefer

SB 747-Schaefer

SB 748-Brown

SB 749-Lamping, et al
SB 750-Schmitt

SB 751-Schaaf

SB 752-Kehoe, et al

Nineteenth Day—Tuesday, February 7, 2012

SB 754-Mayer
SB 755-Mayer
SB 756-Engler
SB 757-Wasson
SB 758-Wasson
SB 759-Lager
SB 760-Dempsey
SB 761-Keaveny
SB 762-Keaveny
SB 763-Kehoe
SJR 49-Rupp

SB 753-Green

HOUSE BILLS ON SECOND READING

HCS for HJR 43
HB 1135-Smith (150), et al

HCS for HB 1140

THIRD READING OF SENATE BILLS
SS for SCS for SB 592-Lager (In Fiscal Oversight)
SENATE BILLS FOR PERFECTION
SB 442-Stouffer, with SCS

SB 564-Brown
SB 470-Dixon, with SCS

SB 572-Dempsey, with SCS
SB 589-Kraus, with SCS
SB 498-Munzlinger, with SCS

INFORMAL CALENDAR
SENATE BILLS FOR PERFECTION

SB 438-Mayer

SB 439-Mayer, with SCS

SB 455-Pearce

SB 469-Dixon, with SCS, SS for SCS &
SA 2 (pending)

SB 547-Purgason

SBs 553 & 435-Brown, with SCS, SS for
SCS and SA 1 (pending)

SB 596-Brown, with SCS

SJR 29-Lamping, with SS & SA 1 (pending)

221



