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AN ACT
To repeal sections 8.231, 8.250 and 34.057, RSMo, relating to public works contracts, and to

enact in lieu thereof four new sections relating to the same subject.

Be it enacted by the General Assembly of the State of Missouri, as follows:

Section A. Sections 8.231, 8.250 and 34.057, RSMo, are repealed and four new sections
enacted in lieu thereof, to be known as sections 8.231, 8.250, 8.355 and 34.057, to read as
follows:

8.231. 1. For purposes of this section, the following terms shall mean:

(1) "Energy cost savings measure”, a training program or facility alteration designed to
reduce energy consumption or operating costs, and may include one or more of the following:

(a) Insulation of the building structure or systems within the building;

(b) Storm windows or doors, caulking or weather stripping, multiglazed windows or doors,
heat absorbing or heat reflective glazed and coated window or door systems, additional glazing
reductions in glass area, or other window and door system modifications that reduce energy
consumption;

(c) Automated or computerized energy control system;

(d) Heating, ventilating or air conditioning system modifications or replacements;

(e) Replacement or modification of lighting fixtures to increase the energy efficiency of
the lighting system without increasing the overall illumination of a facility, unless an increase
in illumination is necessary to conform to the applicable state or local building code for the
lighting system after the proposed modifications are made;

() Indoor air quality improvements to increase air quality that conforms to the applicable
state or local building code requirements;

(9) Energy recovery systems;

(h) Cogeneration systems that produce steam or forms of energy such as heat, as well



as electricity, for use primarily within a building or complex of buildings;

(i) Any life safety measures that provide long-term operating cost reductions and are in
compliance with state and local codes; or

(j) Building operation programs that reduce the operating costs;

(2) "Governmental unit”, a state government agency, department, institution, college,
university, technical school, legislative body or other establishment or official of the executive,
judicial or legislative branches of this state authorized by law to enter into contracts, including
all local political subdivisions such as counties, municipalities, public school districts or public
service or special purpose districts;

(3) "Guaranteed energy cost savings contract”, a contract for the implementation of one
or more such measures. The contract shall provide that all payments, except obligations on
termination of the contract before its expiration, are to be made over time and the energy cost
savings are guaranteed to the extent necessary to make payments for the systems. Guaranteed
energy cost savingscontracts shall be considered public works contracts to the extent that they
provide for capital improvements to existing facilities;

(4) "Operational savings”, expenses eliminated and future replacement expenditures
avoided as a result of new equipment installed or services performed;

(5) "Qualified provider", a person or business experienced in the design, implementation
and installation of energy cost savings measures;

(6) "Request for proposals” or "RFP", a negotiated procurement.

2. No governmental unit shall-enter into a guaranteed energy cost savings contract until
competitive proposals therefor have been solicited by the means most likely to reach those
contractors interested in offering the required services, including but not limited to direct mail
solicitation, electronic mail and public announcement on bulletin boards, physical or
electronic. The request for proposal shall include the following:

(1) The name and address of the governmental unit;

(2) The name, address, title and-phone . number of a contact person;

(3) The date, time and place ' where proposals shall be received,;

(4) The evaluation criteria for assessing the proposals; and

(5) Any other stipulations and clarifications the governmental unit may require.

3. The governmental unit shall award a contract to the best qualified provider that
provides the lowest and best proposal which meets the needs of the unit if it finds that the
amount it would spend on the energy cost savings measures recommended in the proposal would
not exceed the amount of energy or operational savings, or both, within a ten-year period from
the date installation is complete, if the recommendations in the proposal are followed.

The governmental unit shall have the right to reject any and all bids.

4. The guaranteed energy cost savings contract shall include a written guarantee of the



gualified provider that either the energy or operational cost savings, or both, will meet or exceed
the costs of the energy cost savings measures, adjusted for inflation, within ten years. The
qualified provider shall reimburse the governmental unit for any shortfall of guaranteed energy
cost savings on an annual basis. The guaranteed energy cost savings contract may provide for
payments over a period of time, not to exceed ten years, subject to appropriation of funds
therefor.

5. The governmental unit shall include in its annual budget and appropriations measures
for each fiscal year any amounts payable under guaranteed energy savings contracts during that
fiscal year.

6. A governmental unit may use designated funds for any guaranteed energy cost
savings contract including purchases using installment payment contracts or lease purchase
agreements, so long as that use is consistent with the purpose of the appropriation.

7. Notwithstanding any provision of this section to the contrary, a not-for-profit
corporation incorporated pursuant to chapter-355, RSMo, and operating primarily for educational
purposes in cooperation with public or private schools shall-be exempt from the provisions of this
section.

8.250. 1. "Project" for the purposes of this chapter means the labor or material necessary
for the construction, renovation, or repair of improvements to real property so that the work,
when complete, shall be ready for service for its intended purpose and shall require no other
work to be a completed system or component.

2. All contracts for projects,-the cost of which exceeds twenty-five thousand dollars,
entered into by any officer or agency of this state or of any city containing five hundred
thousand inhabitants or more shall be let to the lowest, responsive, responsible bidder or bidders
after notice and publication of an advertisement for five days in a daily newspaper in the county
where the work is located, or at least twice over a period of ten days or more in a newspaper in
the county where the work is located, and in two daily newspapers in the state which do not
have less than fifty thousand daily circulation; and by such other means as are determined to
be most likely to reach potential bidders.

3. The number of such public bids shall not be restricted or curtailed, but shall be open
to all persons complying with the terms upon which the bids are requested or solicited unless
debarred for cause. No contract shall be awarded when the amount appropriated for same is not
sufficient to complete the work ready for service.

4. Dividing a project into component labor or material allocations for the purpose of
avoiding bidding or advertising provisions required by this section is specifically prohibited.

5. Once a contract has been awarded and work has begun, if the contractor
fails or refuses to perform or complete the project, or if the director declares the

contractor to be in default of the contract, the director may assume or renegotiate



any or all subcontracts which are a part of the general contract in order to complete
the work. If the director is unable to successfully renegotiate any subcontract, then
the director may procure the services of any contractor needed to complete the work
through the use of an informal solicitation process. No advertising shall be required,
but there shall be no less than three firms certified, if necessary, or otherwise capable
to do the work solicited.

8.355. 1. The division of design and construction shall establish a contractor
certification program for all contractors who want to perform work, whether as a
general contractor or a subcontractor, in the following categories of work:

(1) General contracting;

(2) Heating, ventilating and air conditioning;

(3) Electrical;

(4) Plumbing.

Each bid solicitation, in which the cost.is anticipated to exceed one hundred thousand
dollars, shall require the bidder to list his subcontractors for heating, ventilating and
air conditioning, electrical and plumbing work. If the general contractor or any of
these identified subcontractors are not certified to perform work with the division of
design and construction, the bid shall be rejected. If no subcontractor is identified to
perform any category of work, the bid shall be rejected.

2. In order to be certified with the division of design and construction each
potential bidder shall provide thefollowing information annually, in the form required
by the division:

(1) Experience in the area of qualification;

(2) History of compliance with prevailing wage;

(3) Financing qualifications as evidenced by bondability; and

(4) Rating system of contracts previously performed for the division of design

and construction.
The division shall establish a rating system which will evaluate the performance of
all contractors who are required to be certified. The evaluation shall assess the
contractors performance as to quality of work, timely performance, adherence to
budget, coordination with other trades, and for general contractors, overall
management of the project. If any contractor receives an unsatisfactory evaluation
from the division, the contractor shall be disqualified from contracting as a general
contractor or a subcontractor with the division for a period of three years.

34.057. 1. Unless contrary to any federal funding requirements or unless funds from a
state grant are not timely received by the contracting public municipality but notwithstanding

any other law to the contrary, all public works contracts made and awarded by the appropriate



officer, board or agency of the state or of a political subdivision of the state or of any district
therein, including any municipality, county and any board referred to as the public owner, for
construction, reconstruction or alteration of any public works project, shall provide for prompt
payment by the public owner to the contractor and prompt payment by the contractor to the
subcontractor and material supplier in accordance with the following:

(1) A public owner shall make progress payments to the contractor on at least a monthly
basis as the work progresses, or, on a lump sum basis according to the terms of the lump sum
contract. Except in the case of lump sum contracts, payments shall be based upon estimates
prepared at least monthly of work performed and material delivered, as determined by the project
architect or engineer. Retainage withheld on public works projects shall not exceed five percent
of the value of the contract or subcontract unless the public owner and the architect or engineer
determine that a higher rate of retainage is required to ensure performance of the
contract. Retainage, however, shall not exceed ten percent of the value of the contract or
subcontract. Except.as provided in subsection*4 of this sectionyithe public owner shall pay the
contractor the amount due, less a retainage not to exceed ten percent, within thirty days
following the latter of the following:

(a) The date of delivery of materials or construction services purchased;

(b) The date, as designated by the public owner, upon which the invoice is duly delivered
to the person or place designated by the public owner; or

(c) In those instances in which the contractor approves the public owner's estimate, the
date upon which such notice of approval is duly delivered to the person or place designated by
the public owner;

(2) Payments shall be considered received within the context of this section when they
are duly posted with the United States Postal Service or other agreed upon delivery service or
when they are hand-delivered to an authorized person or place as agreed to by the contracting
parties;

(3) If, in the discretion of the-owner.and the project architect or engineer and the
contractor, it is determined that a‘subcontractor's performance has been completed and the
subcontractor can be released prior to substantial completion of the public works contract without
risk to the public owner, the contractor shall request such adjustment in retainage, if any, from
the public owner as necessary to enable the contractor to pay the subcontractor in full. The
public owner may reduce or eliminate retainage on any contract payment if, in the public owner's
opinion, the work is proceeding satisfactorily. If retainage is released and there are any
remaining minor items to be completed, an amount equal to two hundred percent of the value
of each item as determined by the public owner's duly authorized representative shall be
withheld until such item or items are completed;

(4) The public owner shall pay the retainage, less any offsets or deductions authorized



in the contract or otherwise authorized by law, to the contractor after substantial completion of
the contract work and acceptance by the public owner's authorized contract representative, or
as may otherwise be provided by the contract specifications for state highway, road or bridge
projects administered by the state highways and transportation commission. Such payment shall
be made within thirty days after acceptance, and the invoice and all other appropriate
documentation and certifications in complete and acceptable form are provided, as may be
required by the contract documents. If at that time there are any remaining minor items to be
completed, an amount equal to two hundred percent of the value of each item as determined by
the public owner's representative shall be withheld until such items are completed;

(5) All estimates or invoices for supplies and services purchased, approved and processed,
or final payments, shall be paid promptly and shall be subject to late payment charges provided
in this section. Except as provided in subsection 4 of this section, if the contractor has not been
paid within thirty days as set forth in subdivision (1) of subsection 1 of this section, the
contracting agency shall pay the contractorin-addition'to the payment due him, interest at the
rate of one and one-half percent per month calculated from the expiration of the thirty-day
period until fully paid;

(6) When a contractor receives any payment, the contractor shall pay each subcontractor
and material supplier in proportion to the work completed by each subcontractor and material
supplier his application less any retention not to exceed ten percent. If the contractor receives
less than the full payment due under the_public construction contract, the contractor shall be
obligated to disburse on a pro rata basis those funds received, with the contractor, subcontractors
and material suppliers each receiving a prorated portion based on the amount of
payment. When, however, the public owner does not release the full payment due under the
contract because there are specific areas of work or materials he is rejecting or because he has
otherwise determined such areas are not suitable for payment then those specific subcontractors
or suppliers involved shall not be paid for that portion of the work rejected or deemed not suitable
for payment and all other subcontractors.and-suppliers shall be paid in full;

(7) If the contractor, without reasonable cause, fails to make any payment to his
subcontractors and material suppliers within fifteen days after receipt of payment under the
public construction contract, the contractor shall pay to his subcontractors and material suppliers,
in addition to the payment due them, interest in the amount of one and one-half percent per
month, calculated from the expiration of the fifteen-day period until fully paid. This subdivision
shall also apply to any payments made by subcontractors and material suppliers to their
subcontractors and material suppliers and to all payments made to lower tier subcontractors and
material suppliers throughout the contracting chain;

(8) The public owner shall make final payment of all moneys owed to the contractor, less

any offsets or deductions authorized in the contract or otherwise authorized by law, within thirty



days of the due date. Final payment shall be considered due upon the earliest of the following
events:

(a) Completion of the project and filing with the owner of all required documentation and
certifications, in complete and acceptable form, in accordance with the terms and conditions of
the contract;

(b) The project is certified by the architect or engineer authorized to make such
certification on behalf of the owner as having been completed, including the filing of all
documentation and certifications required by the contract, in complete and acceptable form; or

(c) The project is certified by the contracting authority as having been completed,
including the filing of all documentation and certifications required by the contract, in complete
and acceptable form.

2. Nothing in this section shall prevent the contractor or subcontractor, at the time of
application or certification to the public owner or contractor, from withholding such applications
or certifications to the owner or contractor -for payment torthe subcontractor or material
supplier. Amounts intended to be withheld shall not be included in such applications or
certifications to the public owner or contractor. Reasons for withholding such applications or
certifications shall include, but not be limited to, the following: unsatisfactory job progress;
defective construction work or material not remedied; disputed work; failure to comply with other
material provisions of the contract; third party claims filed or reasonable evidence that a claim
will be filed; failure of the subcontractor to make timely payments for labor, equipment and
materials; damage to a contractor or-another subcontractor or material supplier; reasonable
evidence that the contract can not'be completed for the unpaid balance of the subcontract sum
or a reasonable amount for retention, not to exceed the initial percentage retained by the owner.

3. Should the contractor determine, after application or certification has been made and
after payment has been received from the public owner, or after payment has been received by
a contractor based upon the public owner's estimate of materials in place and work performed as
provided by contract, that all or a portion of‘the: moneys needs to be withheld from a specific
subcontractor or material supplier _for ‘any of the reasons enumerated in this section, and such
moneys are withheld from such subcontractor or material supplier, then such undistributed
amounts shall be specifically identified in writing and deducted from the next application or
certification made to the public owner or from the next estimate by the public owner of payment
due the contractor, until a resolution of the matter has been achieved. Disputes shall be resolved
in accordance with the terms of the contract documents. Upon such resolution the amounts
withheld by the contractor from the subcontractor or material supplier shall be included in the
next application or certification made to the public owner or the next estimate by the public
owner and shall be paid promptly in accordance with the provisions of this section. This

subsection shall also apply to applications or certifications made by subcontractors or material



suppliers to the contractor and throughout the various tiers of the contracting chain.

4. The contracts which provide for payments to the contractor based upon the public
owner's estimate of materials in place and work performed rather than applications or
certifications submitted by the contractor, the public owner shall pay the contractor within thirty
days following the date upon which the estimate is required by contract to be completed by the
public owner, the amount due less a retainage not to exceed five percent. All such estimates by
the public owner shall be paid promptly and shall be subject to late payment charges as provided
in this subsection. After the thirtieth day following the date upon which the estimate is required
by contract to be completed by the public owner, the contracting agency shall pay the contractor,
in addition to the payment due him, interest at a rate of one and one-half percent per month
calculated from the expiration of the thirty-day period until fully paid.

5. Nothing in this section shall prevent the public owner from withholding payment or
final payment from the contractor, or a subcontractor or material supplier. Reasons for
withholding payment or final payment-shall=include; but not be limited to, the following:
liguidated damages; unsatisfactory job progress; defective~construction work or material not
remedied; disputed work; failure to comply with any material provision of the contract; third
party claims filed or reasonable evidence that a claim will be filed; failure to make timely
payments for labor, equipment or materials; damage to a contractor, subcontractor or material
supplier; reasonable evidence that a subcontractor or material supplier cannot be fully
compensated under its contract with the contractor for the unpaid balance of the contract sum;
or citation by the enforcing authority-for acts of the contractor or subcontractor which do not
comply with any material provision of the contract and which result in a violation of any federal,
state or local law, regulation or ordinance applicable to that project causing additional costs or
damages to the owner. Any contractor having payment or final payment withheld by
the public owner for reasons stated in this subsection may be disqualified by the
public owner from entering into contracts with a public owner for a period of three
years.

6. Notwithstanding any other provisions in this section to the contrary, no late payment
interest shall be due and owing for payments which are withheld in good faith for reasonable
cause pursuant to subsections 2 and 5 of this section. If it is determined by a court of competent
jurisdiction that a payment which was withheld pursuant to subsections 2 and 5 of this section
was not withheld in good faith for reasonable cause, the court may impose interest at the rate
of one and one-half percent per month calculated from the date of the invoice and may, in its
discretion, award reasonable attorney fees to the prevailing party. In any civil action or part of
a civil action brought pursuant to this section, if a court determines after a hearing for such
purpose that the cause was initiated, or a defense was asserted, or a motion was filed, or any

proceeding therein was done frivolously and in bad faith, the court shall require the party who



initiated such cause, asserted such defense, filed such motion, or caused such proceeding to be
had to pay the other party named in such action the amount of the costs attributable thereto and

reasonable expenses incurred by such party, including reasonable attorney fees.
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