
Unofficial

Bill

Copy

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in this bill is not enacted and is               
               intended to be omitted in the law.

SECOND REGULAR SESSION

SENATE BILL NO. 742
91ST GENERAL ASSEMBLY

INTRODUCED BY SENATOR CASKEY.

     Pre-filed December 1, 2001, and 1,000 copies ordered printed.

TERRY L. SPIELER, Secretary.
2965S.01I

AN ACT
To repeal section 469.411, RSMo, relating to trusts and estates, and to enact in lieu thereof one

new section relating to the same subject.

Be it enacted by the General Assembly of the State of Missouri, as follows:

Section A. Section 469.411, RSMo, is repealed and one new section enacted in lieu

thereof, to be known as section 469.411, to read as follows:

469.411. 1. If the provisions of this section apply to a trust, the unitrust amount shall

be determined as follows: 

(1) For the first three accounting periods of the trust, the unitrust amount for a current

valuation year of the trust shall be three percent, or any higher percentage specified by the

terms of the governing instrument or by the election made in accordance with subdivision (2) of

subsection 5 of this section, of the net fair market values of the assets held in the trust on the

first business day of the current valuation year; 

(2) Beginning with the fourth accounting period of the trust, the unitrust amount for a

current valuation year of the trust shall be three percent, or any higher percentage specified by

the terms of the governing instrument or by the election made in accordance with subdivision

(2) of subsection 5 of this section, of the average of the net fair market values of the assets held

in the trust on the first business day of the current valuation year and the net fair market

values of the assets held in the trust on the first business day of each prior valuation year; 

(3) The unitrust amount for the current valuation year computed pursuant to subdivision

(1) or (2) of this subsection shall be proportionately reduced for any distributions, in whole or in

part, other than distributions of the unitrust amount, and for any payments of expenses,

including debts, disbursements and taxes, from the trust within a current valuation year that
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the trustee determines to be material and substantial, and shall be proportionately increased for

the receipt, other than a receipt that represents a return on investment, of any additional

property into the trust within a current valuation year; 

(4) For purposes of subdivision (2) of this subsection, the net fair market values of the

assets held in the trust on the first business day of a prior valuation year shall be adjusted to

reflect any reduction, in the case of a distribution or payment, or increase, in the case of a

receipt, for the prior valuation year pursuant to subdivision (3) of this subsection, as if the

distribution, payment or receipt had occurred on the first day of the prior valuation year; 

(5) In the case of a short accounting period, the trustee shall prorate the unitrust amount

on a daily basis; 

(6) In the case where the net fair market value of an asset held in the trust has been

incorrectly determined either in a current valuation year or in a prior valuation year, the

unitrust amount shall be increased in the case of an undervaluation, or be decreased in the case

of an overvaluation, by an amount equal to the difference between the unitrust amount

determined based on the correct valuation of the asset and the unitrust amount originally

determined.

2. As used in this section, the following terms mean: 

(1) "Current valuation year", the accounting period of the trust for which the unitrust

amount is being determined; 

(2) "Prior valuation year", each of the two accounting periods of the trust immediately

preceding the current valuation year.

3. In determining the sum of the net fair market values of the assets held in the trust

for purposes of subdivisions (1) and (2) of subsection 1 of this section, there shall not be included

the value of: 

(1) Any residential property or any tangible personal property that, as of the first

business day of the current valuation year, one or more income beneficiaries of the trust have

or had the right to occupy, or have or had the right to possess or control, other than in a capacity

as trustee, and instead the right of occupancy or the right to possession or control shall be

deemed to be the unitrust amount with respect to the residential property or the tangible

personal property; or 

(2) Any asset specifically given to a beneficiary under the terms of the trust and the

return on investment on that asset, which return on investment shall be distributable to the

beneficiary.

4. In determining the net fair market value of each asset held in the trust pursuant to

subdivisions (1) and (2) of subsection 1 of this section, the trustee shall, not less often than

annually, determine the fair market value of each asset of the trust that consists primarily of real

property or other property that is not traded on a regular basis in an active market by appraisal
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or other reasonable method or estimate, and that determination, if made reasonably and in good

faith, shall be conclusive as to all persons interested in the trust. Any claim based on a

determination made pursuant to this subsection shall be barred if not asserted in a judicial

proceeding brought by any beneficiary with any interest whatsoever in the trust within two

years after the trustee has sent a report to all qualified beneficiaries that adequately discloses

the facts constituting the claim. The rules set forth in subsection 2 of section 469.409 shall apply

to the barring of claims pursuant to this subsection.

5. This section shall apply to the following trusts: 

(1) Any trust created after August 28, 2001, with respect to which the terms of the trust

clearly manifest an intent that this section apply; 

(2) Any trust created under an instrument that became irrevocable on or before August

28, 2001, if the trustee, in the trustee's discretion, elects to have this section apply two years from

August 28, 2001, unless the instrument creating the trust provides otherwise. The trustee shall

deliver notice to all qualified beneficiaries and the settlor of the trust, if he or she is then living,

of the trustee's intent to make such an election at least sixty days before making that

election. The trustee shall have sole authority to make the election. Delivery of the notice to a

person with respect to whom, pursuant to subdivision (2) of section 472.300, RSMo, an order

would bind a beneficiary of the trust is delivery of notice to that beneficiary for all purposes of

this subsection. An action or order by any court shall not be required. The election shall be

made by a signed writing delivered to the settlor of the trust, if he or she is then living, and to

all qualified beneficiaries. The election is irrevocable, unless revoked by order of the court having

jurisdiction of the trust. The election may specify the percentage used to determine the unitrust

amount pursuant to this section, provided that such percentage is three percent or greater, or

if no percentage is specified, then that percentage shall be three percent. In making an election

pursuant to this subsection, the trustee shall be subject to the same limitations and conditions

as apply to an adjustment between income and principal pursuant to subsections 3 and 4 of

section [469.409] 469.405; 

(3) No action of any kind based on an election made or not made by a trustee pursuant

to subdivision (2) of this subsection shall be brought against the trustee by any beneficiary of

that trust three years from August 28, 2001.
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