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1518L.06C
AN ACT
To amend chapter 67, RSMo, by adding thereto nine new sectionsrelaing to utility accessto public rights-
of-way.

Be it enacted by the General Assembly of the state of Missouri, as follows:

SectionA. Chapter 67, RSMo, isamended by adding thereto nine new sections, to be known as
sections 67.1830, 67.1832, 67.1834, 67.1836, 67.1838, 67.1840, 67.1842, 67.1844 and 67.1846, to
read asfollows:

67.1830. Asused in sections 67.1830.t0.67.1846, the following terms shall mean:

(2) " Abandoned equipment or facilities' , any equipment materials, appar atuses, devices
or facilitiesthat are:

(a) Declared abandoned by the owner of such equipment or facilities,

(b) Nolonger in activeuse, physically disconnected from a portion of theoper atingfacility
or any other facility that isin useor in service, and no longer capable of being used for thesame
or smilar purpose for which the equipment, apparatuses or facilitieswere installed; or

(¢) Nolonger in active use and the owner of such equipment or facilitiesfailsto respond
within thirty daysto awritten notice sent by a political subdivison;

(2) " Degradation”, theactual or deemed reduction in theuseful life of thepublicright-of-
way resulting from the cutting, excavation or restoration of the public right-of-way;

(3) "Emergency", includes but isnot limited to the following:



(8) Anunexpected or unplanned outage, cut, rupture, leak or any other failureof apublic
utility facility that prevents or sgnificantly jeopardizes the ability of a public utility to provide
serviceto customers,

(b) Anunexpected or unplanned outage, cut, rupture, leak or any other failureof apublic
utility facility that resultsor could result in danger to the public or amaterial delay or hindrance
to the provison of servicetothe publicif the outage, cut, rupture, leak or any other such failure
of public utility facilitiesisnot immediately repaired, controlled, stabilized or rectified; or

() Any occurrence involving a public utility facility that a reasonable person could
conclude under the circumstances that immediate and undelayed action by the public utility is
necessary and war ranted;

(4) "Excavation", any act by which earth, asphalt, concrete, sand, gravel, rock or any
other material in or on the ground is cut into, dug, uncovered, removed, or otherwise displaced,
by means of any tools, equipment or explosives, except that the following shall not be deemed
excavation:

(@) Any de minimis displacement or movement of ground caused by pedestrian or
vehicular traffic;

(b) Thereplacement of utility polesandr elated equipment at theexisting general location
that does not involve either a street or sidewalk cut; or

(c) Any other activity which doesnot disturb.or displace surface conditions of theearth,
asphalt, concrete, sand, gravel, rock or any other material in or on the ground,;

(5) "Management costs' or "rights-of-way management costs', the actual costs a
political subdivision reasonably incursin managingitspublic rights-of-way, including such costs,
if incurred, asthose associated with the following:

(@) Issuing, processing and verifying right-of-way permit applications;

(b) Ingpecting job sites and restor ation pr.ojects,

(c) Protecting or moving public utility right-of-way user construction equipment after
reasonable natification to the public utility right-of-way.user during public right-of-way work;

(d) Determining the adequacy of public right-of-way restoration;

(e) Restoringwork inadequately performed after providing noticeand the opportunity to
correct thework; and

(f) Revoking right-of-way permits.

Right-of-way management costs shall be the same for all entities doing similar work.
Management costs or rights-of-way management costs shall not include payment by a public
utility right-of-way user for the use or rent of the public right-of-way, degradation of the public
right-of-way or any costsasoutlined in paragraphs(a) to (f) of thissubdivison which areincurred
by the political subdivision asaresult of useby usersother than public utilities, thefeesand cost



of litigation relating to the interpretation of this section or section 67.1832, or litigation,
interpretation or development of any ordinance enacted pursuant to this section or section
67.1832, or thepolitical subdivision'sfeesand costsrelated to appealstaken pursuant to section
67.1838;

(6) "Managingthepublicright-of-way" , theactionsa palitical subdivision takes, through
reasonable exer cise of its police powers, to imposerights, duties and obligationsonall user sof
the right-of-way, including the political subdivison, in a reasonable, competitively neutral and
nondiscriminatory and uniform manner, reflecting the distinct engineering, construction,
oper ation, maintenance and public work and safety requirementsapplicabletothevarioususers
of the public right-of-way, provided that such rights, dutiesand obligations shall not conflict with
any federal law or regulation. In managing the public right-of-way, a political subdivison may:

(a) Requirecongtruction performance bondsor insurance coverage or demonstration of
sdlf-insurance at the option of thepolitical subdivision or if thepublic utility right-of-way user has
twenty-five million dollar sin net assetsand hasahistory of per mitting compliance, then thepublic
utility right-of-way user shall not be required to provide such bonds or insurance;

(b) Egtablish coordination and timing requirementsthat do not imposeabarrier toentry;

(6 Require public utility right-of-way-users to submit, for right-of-way projects
commencedafter theeffectivedateof thisact, requiringexcavation withinthepublicright-of-way,
whether initiated by a political subdivisonor any public utility right-of-way user, project datain
the form maintained by the user and in a reasonable time after receipt of the request based on
the amount of data requested;

(d) Establish right-of-way per mitting requirementsfor street excavation;

(e) Egtablishremoval requirementsfor abandoned equipment or facilities, if theexistence
of such facilities prevents or significantly impairs right-of-way use, repair, excavation or
congtruction;

(f) Establish permitting requirementsfor towersand other structures or equipment for
wir eless communications facilities in the public right-ef-way, notwithstanding the provisions of
section 67.1832; and

(g) Establish standardsfor street restoration in order tolessen theimpact of degradation
to the public right-of-way;

(7) " Political subdivison", acity, town, village, county of thefirst classfication or county
of the second classification;

(8) "Publicright-of-way", the area on, belowor aboveapublicroadway, highway, street
or alleyway in which the palitical subdivison has an owner ship interest, but not including:

(8 The airwaves above a public right-of-way with regard to cdlular or other nonwire
telecommunications or broadcast service;



(b) Easementsobtained by utilitiesor privateeasementsin platted subdivisonsor tracts;

(c) Railroad rights-of-way and ground utilized or acquired for railroad facilities; or

(d) Poles, pipes, cables, conduits, wires, optical cables, or other means of transmission,
collection or exchange of communications, information, substances, data, or electronic or
electrical current or impulses utilized by a municipally owned or operated utility pursuant to
chapter 91, RSMo, or pursuant to a charter form of gover nment;

(9) " Public utility", every cable television service provider, every pipeline corporation,
gas cor por ation, eectrical corporation, rural electric cooper ative, telecommunicationscompany,
water cor por ation, heatingor refriger ating cor por ation or sewer cor por ation under thejurisdiction
of thepublic servicecommission; every municipally owned or oper ated utility pur suant to chapter
91, RSMo, or pursuant to a charter form of government or cooper atively owned or operated
utility pursuant to chapter 394, RSMo; every street light maintenance district; every privately
owned utility; and every other entity, regardless of its form of organization or governance,
whether for profit or not, which in providing a public utility type of service for members of the
general public, utilizes pipes, cables, conduits, wires, optical cables, or other means of
transmission, collection or exchange of communications, information, substances, data, or
electronic or éectrical current or impulses, in'the callection, exchange or dissemination of its
product or servicesthrough the public rights-of-way;

(20) " Publicutility right-of-way user™ , apublicutility owningor contrallingafacility inthe
public right-of-way; and

(11) "Right-of-way permit", a permit issued by a political subdivision authorizing the
performance of excavation work in a public right-of-way.

67.1832. 1. In addition to any other grants for the use of public thoroughfares, and
pursuant to this section, a palitical subdivision shall grant its consent to a public utility right-of-
way user authorized to do business pursuant.to the lawsof thisstateor by license of the Federal
Energy Regulatory Commission, United States Department of Transportation, or the Federal
Communications Commission toconstruct, maintain and oper ateall equipment, facilities, devices,
materials, apparatuses, or mediaincluding but not limited to, conduits, ducts, lines, pipes, wires,
hoses, cables, culverts, tubes, poles, towers, manholes, transformers, regulator stations,
underground vaults, receiver s, transmitter s, satellitedishes, microcells, Pico cells, repeater s, or
amplifiers useablefor thetransmission or distribution of any serviceor commodity installed below
or aboveground inthepublicright-of-way; provided that, no palitical subdivison shall requireany
conditions that areinconsistent with therulesand regulationsof the Federal Energy Regulatory
Commission, United StatesDepartment of Transportation, Federal CommunicationsCommission
or the Missouri public service commission.

2. Pursuant tothissection, apolitical subdivision may manageitspublicrights-of-way and



may recover itsrights-of-way management costsasset forth in sections67.1830t067.1846. The
authority granted in this section may be authorized at the option of the political subdivison, and
the exercise of thisauthority isnot mandated pursuant to this section. A political subdivision
may, by ordinance:

(1) Requireapublic utility right-of-way user seeking to excavate within a public right-of-
way to obtain a right-of-way permit and to impose per mit conditions consistent with the political
subdivison's management of the right-of-way;

(2) Require public utility right-of-way users to provide required notice to the political
subdivision by submitting plans for anticipated construction projects that require excavation
within the public right-of-way; and

(3) In cases of emergency, public utility right-of-way users may proceed with required
work without a permit; however, a political subdivison may require submission of thenecessary
information and per mit fee following the emer gency.

67.1834. 1. A publicutility right-of-way user, after an excavation of apublicright-of-way,
shall providefor restoration of theright-of-way and surrounding ar eas, including the pavement
and itsfoundation, to the equivalent condition that existed befor e the excavation. Restoration
of thepublicright-of-way shall be completed withinthe dates specified in theright-of-way per mit,
unlesstheper mitteeobtainsawaiver, extenson or anew or amended right-of-way permit. Every
right-of-way user to whom a right-of-way.per mit_has been granted shall guarantee for a period
of four years the restoration of the right-of-way in the area where such right-of-way user
conducted excavation.

2. Ifapublicutility right-of-way user failstorestorethepublicright-of-way within thedate
specified in the right-of-way permit, or hasnot acquired a waiver or extension to such permit, a
political subdivison is authorized to perform its own restoration required as a result of the
excavation, and require the public utility right-of-way.user.to reimbur sethe political subdivison
for the actual costs of such restoration.

67.1836. 1. A political subdivison may deny an-application for a right-of-way permit if:

(1) The public utility right-of-way user fails to provide all the necessary information
reguested by the political subdivison for managing the public right-of-way;

(2) The public utility right-of-way user hasfailed to return the public right-of-way to its
previous condition under a previous permit;

(3) The political subdivison has provided the public utility right-of-way user with a
reasonable,competitively neutral, and nondiscriminatory jusdtification for requiringan alter native
method for performing thework identified in the permit application or a reasonable alter native
route that will result in neither additional installation expense up to ten percent to the public
utility right-of-way user nor a declination of service quality;



(4) Thepolitical subdivision determinesthat the denial isnecessary to protect the public
health and safety, provided that theauthority of thepolitical subdivision doesnot extend tothose
itemsunder thejurisdiction of the public service commission, such denial shall not interferewith
a public utility's right of eminent domain of private property, and such denials shall only be
imposed on a competitively neutral and nondiscriminatory bass; or

(5) Theareaisenvironmentally sensitive as defined by state statuteor federal law or is
a historic digtrict as defined by local ordinance.

2. A political subdivison may, after reasonable noticeand an opportunity to cure, revoke
a right-of-way permit granted to a public utility right-of-way user, with or without fee refund,
and/or impose a penalty as established by the palitical subdivision until the breach iscured, but
only in the event of a substantial breach of the termsand material conditions of the permit. A
substantial breach by a per mittee includes but isnot limited to:

(1) A material violation of a provision of theright-of-way permit;

(2) Anevasion or attempt to evade any material provison of theright-of-way permit, or
the per petration or attempt to perpetrateany fraud or deceit upon the political subdivision or its
citizens,

(3) A material misrepresentation-of fact intheright-of-way permit application;

(4) A failuretocompletework by-thedate specified in theright-of-way permit, unlessa
permit extension isobtained or unlessthefailureto completethework isdueto reasons beyond
the per mittee's control; and

(5) A failureto correct, within the time specified by the political subdivison, work that
does not conform to applicable national safety codes, industry construction standards, or local
safety codes that are no more stringent than national safety codes, upon inspection and
notification by the palitical subdivision of the faulty condition.

3. Any palitical subdivision that requirespublicutility right-of-way user sto obtain aright-
of-way per mit, except in an emergency, prior to performing excavation wor k within apublicright-
of-way shall promptly, but not longer than thirty-ene days, process all completed permit
applications. In order to avoid excessive processing and accounting coststo either the political
subdivison or the public utility right-of-way user, the political subdivison may establish
proceduresfor bulk processing of permitsand periodic payment of permit fees.

67.1838. 1. A public utility right-of-way user that hasbeen denied aright-of-way per mit,
has had itsright-of-way per mit revoked, believesthat thefeesimposed on the publicright-of-way
user by thepoalitical subdivision do not conform totherequirementsof section 67.1840 or asserts
any other issuesrelated to the use of the public right-of-way, shall have, upon written request,
such denials, revocations, fee impositions, or other disputesreviewed by the gover ning body of
the political subdivision or an entity assigned by the governing body for this purpose. The



governing body of the political subdivision or its delegated entity shall specify, in its permit
processing schedules, the maximum number of daysby which thereview request shall befiled in
order to be reviewed by the governing body of the political subdivision or its delegated entity.
A decison affirmingthedenial, revocation, feeimpostion or disputeresolution shall bein writing
and supported by written findings establishing the reasonableness of the decision.

2. Upon affirmation by the governing body of the denial, revocation, fee imposition or
disputeresolution, the public utility right-of-way user shall, in addition toall other remedies, have
theright tohavethematter resolved by mediation, or if both partiesagree, by bindingar bitration.
Binding arbitration shall be before an arbitrator agreedto by both the political subdivison and
the public utility right-of-way user. The costs and fees of a single arbitrator shall be borne
equally by the political subdivison and the public utility right-of-way user.

3. If the partiescannot agree on an arbitrator, the matter shall be resolved by a three-
person arbitration pane consisting of one arbitrator selected by the palitical subdivison, one
arbitrator selected by the public utility right-of-way user, and one person selected by the other
two arbitrators. 1n theevent that athree-person arbitrator pane isnecessary, each party shall
bear the expense of its own arbitrator and shall jointly and equally bear with the other party the
expense of thethird arbitrator and of thear bitration.

4. Each party tothearbitration shall pay itsown costs, disbur sementsand attor ney fees.

67.1840. 1. A political subdivison may recover its right-of-way management costs by
imposing a fee for permitsissued by the palitical subdivision. A political subdivison shall not
recover from a public utility right-of-way user costs caused by another entity's activity or
inactivity in the public right-of-way.

2. Right-of-way per mit feesimposed by apalitical subdivision on publicutility right-of-way
usersshall be:

(1) Based on the actual, substantiated .costs reasonably incurred by the political
subdivison in managing the public right-of-way;

(2) Based on an allocation among all users of the public right-of-way, including the
political subdivision itself, which shall reflect the proportionate costs imposed on the political
subdivision by each of the varioustypes of uses of the public rights-of-way;

(3) Imposed on a competitively neutral and nondiscriminatory bass, and

(4) Imposed in amanner sothat above ground usesof the public right-of-way do not bear
costsincurred by thepolitical subdivison toregulateunder ground usesof the publicright-of-way.

3. Thepublic utility right-of-way user shall havetheright to equitably allocate, and may
separ ately statein the customer's bill, any or all right-of-way per mit feesimposed by a political
subdivision to:

(1) Customersof the public utility right-of-way user residing in the political subdivision;



or

(2) Any specificcustomer or customer srequesting or requiring the public utility right-of-
way user to perform work for which the acquisition of a right-of-way per mit is necessary.

4. Therights, dutiesand obligationsregar ding the use of the public right-of-way imposed
pursuant to sections67.1830t0 67.1846 shall be uniformly applied to all usersof the publicright-
of-way, including the political subdivison.

67.1842. 1. In managingthepublicright-of-way and in imposing feespur suant to sections
67.1830 to 67.1846, no poalitical subdivision shall:

(1) Unlawfully discriminate among public utility right-of-way users;

(2) Grant a preferenceto any public utility right-of-way user;

(3) Createor erect any unreasonablerequirement for entry to the public right-of-way by
public utility right-of-way users,

(4) Requireatdecommunicationscompany toobtain afranchiseor requireapublicutility
right-of-way user to pay for the use of the public right-of-way, except as provided in sections
67.1830 to 67.1846; or

(5) Enter into a contract or any other agreement for providing for an exclusive use,
occupancy or accessto any public right-of-way:

2. A public utility right-of-way user shall not be required to apply for or obtain right-of-
way permitsfor projects commenced prior to the effective date of thisact, requiring excavation
withinthepublicright-of-way, for which theuser hasobtained therequired consent of the political
subdivision, or that areotherwiselawfully occupyingor performingwork withinthepublicright-of-
way. The public utility right-of-way user may berequired to obtain right-of-way permitsprior to
any excavation wor k performed within the public right-of-way after the effective date of thisact.

3. For thepurposeof protectingthepublichealth and welfar ethr ough proper management
of thepublicrights-of-way, recordsof a proprietary natur e provided by public utility right-of-way
users or their agentsto a governmental entity shall be closed records unless the public utility
right-of-way user determines otherwise.

4. A political subdivision shall not collect a fee imposed pursuant to section 67.1840
through the provision of in-kind services by a public utility right-of-way user, nor require the
provision of in-kind services as a condition of consent to use the political subdivision's public
right-of-way; however, nothing in this subsection shall preclude requiring services of a cable
televison operator, open video system provider or other video programming provider as
permitted by federal law.

67.1844. 1. The performance of excavation work in the public right-of-way shall bein
accor dance with the applicable safety and construction codes.

2. Any contractor or subcontractor used for the performance of excavation work in the



public right-of-way shall be properly licensed pursuant to thelaws of the stateand all applicable
local ordinancesif required, and each contractor or subcontractor shall havethesameobligations
with respect to itswork as a public utility right-of-way user would have pursuant to sections
67.1830 to 67.1846 and applicable laws if the work were performed by the public utility. The
public utility right-of-way user shall beresponsblefor ensuring that thework of contractorsand
subcontractorsis performed consistent with its permits and applicable law and responsible for
promptly correcting acts or omissions by any contractor or subcontractor.

67.1846. 1. Nothingin sections67.1830to 67.1846 relievesthe political subdivison of
any obligationsunder an existing franchise agreement in effect onthe effectivedate of thisact.
Nothing in sections 67.1830 to 67.1846 shall be deemed to reieve a public utility right-of-way
user of the provisions of an existing franchise, franchise fees, license or other agreement or
permit in effect on the effective date of the act. Nothing in sections 67.1830 to 67.1846 shall
prohibit a political subdivison or public utility right-of-way user from renewing or entering into
anew or existing franchise, aslong asall other public utility right-of-way users have use of the
public right-of-way on a nondiscriminatory bass.

2. Nothing in sections 67.1830 to 67.1846 shall prohibit a political subdivison from
enacting or enforcing provisions of an-erdinance torequire a business license tax, sales tax,
occupationtax, franchisetax, grossreceiptstax, property tax or other smilar tax, provided that
such tax is not a condition of the use of the' publicright-of-way.



